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I.  INTRODUCTION

Included in this report are the discussion and recommendations concerning U S
WEST Communications, Inc.�s (now Qwest Corporation) (�Qwest�) application pursuant
to Section 271(d)(2)(A) Telecommunications Act of 1996 (�Act�) to provide in-region,
interLATA service in the state of North Dakota.  The discussion and recommendations
concern the Section 271 checklist compliance, Section 272 compliance, Qwest�s
Operations Support Systems, Qwest�s Performance Assurance Plan, Public Interest
concerns, Performance Data Reconciliation, and Qwest�s Commercial Performance.

II.  PROCEDURAL HISTORY

The Telecommunications Act of 1996 (Act), Public Law No. 104-104, 101 Stat.
56, 47 U.S.C. §§ 151 et. Seq. (1996), was signed into law on February 8, 1996.  Section
271(d) of the Act provides that a Bell operating company (BOC), which in this case is
Qwest [formerly known as U S WEST Communications, Inc. (U S WEST)], may apply to
the Federal Communications Commission (FCC) for authority to provide interLATA
services originating in any in-region State.  The FCC is required to consult with the
North Dakota Public Service Commission (�NDPSC�) and the United States Department
of Justice (DOJ) to determine whether: (1) Qwest has satisfied the competitive checklist
in Section 271(c) either by agreement or by a statement of generally available terms; (2)
the authorization will be carried out in accordance with Section 272 separate affiliate
safeguards; and (3) the requested authorization is consistent with the public interest,
convenience and necessity.

Section 271(d)(3) allows the FCC only 90 days from the receipt of an application
to approve or deny the application.  The FCC has indicated that it expects the NDPSC
to provide its recommendation within 20 days after the filing with the FCC.  Because of
the limited time in which the FCC has to consult with the NDPSC regarding whether the
requirements have been satisfied in North Dakota, we found it necessary to initiate a
proceeding, in advance of any Qwest Section 271 filing with the FCC, to develop a
thorough record on all relevant issues.

On May 28, 1997, the NDPSC issued an Order Opening Investigation of U S
WEST�s entry into the interLATA toll market under Section 271(d)(3) of the
Telecommunications Act of 1996.  In that Order the NDPSC established a two-phase
review process. Phase One was a comment phase and was completed on June 30,
1997.

Phase two was to begin when U S WEST filed its petition to provide interLATA
services with this NDPSC.  This filing would be made a minimum of 90 days prior to U S
WEST�s filing with the FCC.  The NDPSC required U S WEST to submit sworn
testimony and other evidence to support its petition.  Interested parties would be
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permitted to intervene and present evidence to support or oppose U S WEST�s petition.
The NDPSC would conduct a public hearing, which would culminate in a NDPSC
recommendation that would be submitted to the FCC.  The NDPSC required that U S
WEST�s filing provide the evidence the company would rely on to demonstrate
compliance with all the requirements of Section 271, including, at a minimum, the
following:

1. Evidence showing that U S WEST has met either the requirements of
Section 271(c)(1)(A) relating to the presence of a facilities based carrier,
or Section 271(c)(1)(B) relating to a statement of generally available
terms;

2. Evidence that U S WEST has met each requirement in the checklist under
Section 271(c)(2)(B);

3. Evidence showing the extent to which U S WEST is providing access and
interconnection to its network facilities for the network facilities of one or
more unaffiliated competing local exchange carriers;

4. Evidence that U S WEST plans to provide interLATA service through a
separate affiliate; and

5. Evidence to show that authorization is in the public interest under Section
271(d)(3)(C).

By letter dated February 8, 2000, U S WEST requested an alternative procedure
to manage the Section 271 process including consideration of a multi-state collaborative
review.

After a comment period and informal hearing, U S WEST notified the NDPSC on
March 31, 2000, that the February 8, 2000, request should be treated as a notice of
intent to file a Section 271 application in the fourth quarter of year 2000.  U S WEST
also withdrew its motion to modify the May 28, 1997, procedural order.

On April 12, 2000, the NDPSC responded to U S WEST indicating that no formal
action by the NDPSC was required at that time and advising U S WEST that the
NDPSC is open to discussing alternatives for processing a Section 271 application,
including workshops and possible collaborative efforts with other states.  The
Commission now understands that Utah, Idaho, Montana and Iowa intend to participate
in a multi-state collaborative process regarding U S WEST�s Section 271 application.

On May 25, 2000, the NDPSC issued a notice that it intends to participate in that
multi-state collaborative process and that it intends to amend its May 28, 1997
procedural order to participate.  The deadline for comments from interested parties and
for intervention was June 27, 2000. Late intervention may be granted by the NDPSC
upon request.
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On June 5, 2000, U S WEST filed a copy of its Statement of Generally Available
Terms and Conditions (SGAT) for Interconnection, Unbundled Network Elements,
Ancillary Services, and Resale of Telecommunications Services in North Dakota for use
during the multi-state workshops to streamline the review of U S WEST's Section 271
application.  The SGAT is intended to provide a single, comprehensive document that
demonstrates U S WEST's commitment to comply with Section 271, rather than scores
of interconnection agreements, that the NDPSC would have to review to determine U S
WEST's legal obligations under Section 271.

Comments filed on June 21, 2000, by AT&T Communications of the Midwest,
Inc. requested that the NDPSC maintain its existing procedural order and decline the
invitation to join a multi-state process.  AT&T stated that the proposed schedule for
multi-state workshops was grouping issues in such a way as to make it very difficult for
AT&T to participate meaningfully in all of the forums. Other states doing their own 271
proceeding had scheduled workshops that group the subjects differently, that is, the
number of workshops, the grouping of issues and the resulting sequence that specific
issues will be discussed.  AT&T's comments provided a proposal for four workshops
and grouping of issues for those workshops that they believed would most efficiently
use the participant's limited resources and maximize meaningful participation.  AT&T's
proposal was to track the subject matter groupings set up in the Colorado proceeding so
that participants could coordinate witnesses and counsel according to the subject areas
of the Colorado workshops.  AT&T stated that the states of Arizona and Colorado were
conducting workshops and it would be difficult, if not impossible, for CLECs to
participate meaningfully in additional proceedings and workshops envisioned by the
multi-state group.

AT&T stated that there are problems inherent in a multi-state process and that,
ultimately, the NDPSC would end up conducting its own, complete Section 271
proceeding.  AT&T reiterated its request and the reasons that U S WEST should file a
complete application before any process begins to consider Section 271 compliance.

AT&T stated that the multi-state process would not conserve NDPSC or party
resources because 1) it would not relieve the individual states of the obligation to
dedicate resources to manage individual state Section 271 dockets and proceedings
and to resolve issues on a state-by-state basis, and 2) it would not relieve the individual
states of the obligation to have a state-specific record to present to the FCC with its
recommendation.

AT&T stated that the multi-state workshop proposal would result in duplicative
reviews of the data from Operations Support System (OSS) testing being conducted by
the Regional Oversight Committee (ROC), one review during the workshop related to
that issue and another review at the finish of the ROC OSS testing.

AT&T stated that small North Dakota CLECs might be discouraged from
participating in the Section 271 investigation if they are required to travel to other states.
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It has been AT&T's experience that conference-call facilities do not allow for meaningful
participation by parties appearing by phone.

On June 30, 2000, Qwest succeeded U S WEST.

On July 6, 2000, the Commission issued its Procedural Order in this proceeding
stating that it was amending its May 28, 1997, order to allow North Dakota�s
participation in a multistate workshop process to facilitate the review required under
Section 271 (multistate collaborative).  The Commission stated that it expected the
multistate 271 collaborative process to narrow and resolve many 271 issues, and
therefore encouraged full participation by parties.  The July 6 order also stated that
when the OSS testing process is completed by the OSS collaborative, the Commission
would determine a process to evaluate the results.

On June 20, 2000, the Commission passed a motion in this proceeding to
participate in a regional workshop to develop a post-entry performance assurance plan
for Qwest.  On August 9, 2000, eleven states formed the post-entry performance
assurance plan (PEPP) collaborative and on August 14, 2000, the Commission issued
its Notice of Opportunity to Participate in Multistate Workshops inviting interested
persons to intervene in Case No. PU-314-97-193 and participate in the PEPP
collaborative.  After a workshop held in Seattle on May 15-17, 2001, Qwest ended its
participation in the PEPP.  On June 29, 2001, Qwest filed its Performance Assurance
Plan (PAP) with the NDPSC.  On July 11, 2001, the NDPSC issued its Third
Supplemental Procedural Order incorporating consideration of the PAP into the
multistate 271 collaborative processes.

On December 6, 2000, the NDPSC issued an Amended Supplemental
Procedural Order clarifying that the intent and purpose of the multistate 271
collaborative process was to narrow and resolve 271 issues and to have all interested
parties present issues and concerns relating to all aspects of Section 271 compliance,
including state specific issues, at each appropriate multistate 271 collaborative
workshop.

A.  Scope of NDPSC Review

The NDPSC�s review encompassed each of the elements of Qwest�s entry into
the interLATA market that the FCC must address under Section 271(d)(3) of the Act,
which consist of the following:

1. At least one Commission-approved agreement with an unaffiliated
competitor who offers predominantly facilities-based services to residential
and business customers as provided in Section 271(c)(1)(A), or an
approved statement of terms and conditions as provided in Section
271(c)(1)(B);

2. Full implementation of the competitive checklist in Section 271(c)(2)(B);
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3. Compliance with the affiliate requirements of Section 272; and

4. Consistency with the public interest under Section 271(d)(3)(C).

B.  Participation in Multi-state Workshop

The multi-state workshop process narrowed and resolved many 271 issues.  The
following general procedure was used to conduct the multistate review.

C.  Less Controversial Checklist Items

Because substantial agreement and progress on checklist items numbers 3, 7, 8,
9, 10, and 12 (Poles/Ducts/Conduits, 911/E911, Directory Assistance, Operator
Services, White Pages Listings, Number Administration, Signaling/ Assoc. Databases,
and Dialing Parity) was reached among parties in other Qwest states, and because any
outstanding issues were able to be discussed and resolved among parties without
necessitating an in-person workshop, the record on these checklist items was
developed through written filings.  Such a process included the filing of Qwest�s case,
discovery, comment cycles, and either a joint resolution filed by the parties, or a report
developed by the Multistate Facilitator based on the written record.  The remaining
checklist items were addressed through a series of workshops as outlined below.

D.  Workshop Record

The workshops were transcribed by a court reporter.  Some settlement
discussions occurred off of the record.  The court reporter also maintained a continuing
list of exhibits introduced as evidence in the workshops.  Participants to the proceeding
provided the Multistate Facilitator (see "Multistate Facilitator" below) with a complete e-
mail list of all persons to whom materials distributed in this combined docket were to be
distributed; service was electronic only, unless a participant was unable to receive
electronic distribution.  Any participant unable to receive service by e-mail was
responsible for providing all participants with alternative instructions for service,
including an express service account number if overnight delivery is requested.  Pre-
filed testimony and legal pleadings were to be filed with the NDPSC according to the
rules of North Dakota.  The record from the workshops was considered a part of the
official record of the proceeding in North Dakota.

E.  Written Testimony

Qwest and all participants filing pre-filed testimony filed such testimony or
comments under oath.  All parties were strongly encouraged to be as forthcoming as
possible in the pre-filed materials, such as testimony or comments.   Additional
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materials were only considered to the extent that they were not available at the time that
original materials were filed.

F.  Questioning of Witnesses

Although the collaborative workshops were less formal than adjudicative
proceedings, all parties have the opportunity to question witnesses at each workshop.
All witnesses offered testimony and explanation under oath during the course of the
workshops.

G.  Discovery

All parties had the ability to submit relevant, focused written discovery.  All
discovery and non-confidential responses were automatically served upon all parties to
the North Dakota proceeding.  A party participating in only North Dakota or responding
to data requests that are specific to North Dakota was permitted to limit service of
responses and responsive materials that the party has designated as confidential to
parties in the North Dakota proceeding. Each party was given 7 working days to
respond to and/or object to written discovery propounded upon it.  Reasonable
extensions of time to respond to discovery were granted as warranted.

H.  Multistate Facilitator

The states collectively selected and retained Mr. John Antonuk of The Liberty
Consulting Group as the Multistate Facilitator.  The facilitator�s responsibilities were to:

a. Coordinate and run the collaborative workshops;

b. Maintain a complete record of the proceeding including issue resolution;

c. Draft a report of the agreed upon and unresolved issues in each
workshop;

d. Manage the discovery; and

e. Keep all parties to the workshop proceedings on task and timely moving
toward resolution.

I.  State Staff

Staff from the NDPSC participated in each of the workshops.  Staff had advisory,
not advocacy, responsibilities.  Staff had the opportunity to submit discovery and to ask
pertinent questions of parties during the course of the workshops.
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J.  Unresolved Issue Resolution Process

When the parties were unable to reach agreement on an issue, then the issue
was considered unresolved. Once an issue was considered to be in agreement during
the workshop process, it could not be reopened unless new information or evidence, not
previously available to the parties, justified reopening the issue. The NDPSC had
independent authority to resolve each unresolved issue in the manner they deemed
appropriate.  For example, the NDPSC could resolve an issue based on the record from
the workshops or through the taking of additional evidence, or some combination
thereof.

K.  Treatment of Confidential Material

Confidential material was protected from disclosure by application under North
Dakota laws and rules.  All parties to the proceeding will abide by the terms and
conditions of each Protective Order.

L.  Reports of Findings and Disputes

After each workshop and the receipt of briefs from the parties, the Multistate
Facilitator prepared and submitted a report of the agreed upon and unresolved issues in
each workshop, including recommended resolutions of disputed issues.  Within 10 days
of submission of such report, the parties were required to file any comments to the
report.

M.  Resolution of Unresolved Issues

Unresolved issues were submitted to the NDPSC for its independent
consideration and resolution.  As stated in the "Unresolved Issue Resolution Process",
for example, the NDPSC could resolve an issue based on the record from the
workshops or, through the taking of additional evidence or some combination thereof.
In each case, the NDPSC set a process and schedule that allowed complete resolution
of these issues.  Parties had an opportunity to appear, present evidence and argue the
disputed issues before the NDPSC.
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N.  Intervenors

Intervenors included: AT&T Communications of the Midwest, Inc. (�AT&T�), New
Edge, Network, Inc. (�New Edge�), Sprint Communications Company L. P. (�Sprint�),
McLeodUSA Telecommunications Services, Inc. (�McLeod�), Covad Communications
Company (�Covad�), HTC Services Inc. (�HTC�), Polar Telcom (�Polar�), Skyland
Technologies, Inc. (�Skyland�), and Consolidated Communications Networks, Inc.
(�Consolidated�).
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III.  CONSULTATIVE REPORT ON GROUP 1 CHECKLIST ITEMS

As stated previously, outstanding issues on checklist item numbers 3, 7, 8, 9, 10
and 12 were considered through a paper workshop process in that the record on these
checklist items were developed through written filings including direct testimony of
Qwest, intervenor comments, rebuttal comments, briefs, and final Qwest SGAT
language.

On March 19, 2001, the facilitator filed his report (referred to as the Paper
Workshop Report and also Group 1 Report) on Checklist Items 3, 7, 8, 9, 10 and 12.
On March 29, 2001, Qwest filed its comments on the report, and on March 30, 2001,
AT&T Communications of the Midwest, Inc. (�AT&T�) filed comments on the report.

On April 11, 2001, the NDPSC issued a Notice of Opportunity for Hearing and
Notice of Informal Hearing scheduling an informal hearing on May 17, 2001, and setting
the date of May 31, 2001 for filing comments and requests for formal hearing.

The final workshop report on checklist item numbers 3, 7, 8, 9, 10, and 12 also
identified unresolved issues that were deferred for consideration until completion of the
Regional Oversight Committee Operations Support System testing and identified
unresolved issues that were referred to other portions of the workshops or to state cost
dockets.

An informal hearing was held as scheduled on May 17, 2001.  No requests for a
formal hearing were received by the NDPSC.  On May 23, 2001, Qwest filed a
supplemental response for the informal hearing as requested by the NDPSC to address
an issue of NDPSC authority.

On May 31, 2001, comments were filed by intervenors, Consolidate
Communications Networks, Inc. and HTC Services Inc.  On June 7, 2001, Qwest filed a
response to HTC Services Inc. comments stating that the issues raised by HTC
Services Inc. were Group 2 issues, and Qwest would respond to those issues as part of
the Group 2 proceeding.  On June 11, 2001, Qwest responded to the comments filed by
Consolidated Communications, Inc., objecting to the comments as being untimely, and
that the issues raised were dated and moot due to changes made in the SGAT which
addressed the issues raised.  On July 16, 2001, and prior to the hearing on Group 2
issues, Consolidated Communications Networks, Inc. and HTC Services Inc. withdrew
their intervention in this proceeding.

On September 19, 2001, the NDPSC issued its Interim Consultative Report on
the Group 1 Checklist Items.  The following reflects the NDPSC�s Consultative Report
on the Group 1 Checklist Items.
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A.  Checklist Item 3 - Poles, Ducts, Conduits, and R-O-W

1.  Background

Section 271(c)(2)(B)(iii) requires �nondiscriminatory access to the poles, ducts,
conduits, and rights-of-way owned or controlled by the [BOC] at just and reasonable
rates in accordance with the requirements of Section 224.�1 Section 224(f)(1) in turn
requires that a �utility shall provide a cable television system or any telecommunications
carrier with nondiscriminatory access to any pole, duct, conduit, or right-of-way owned
or controlled by it.�2

The FCC stated, �the term �nondiscriminatory,� as used throughout section 251,
applies to the terms and conditions an incumbent LEC imposes on third parties as well
as on itself. In any event, by providing interconnection to a competitor in a manner less
efficient than an incumbent LEC provides itself, the incumbent LEC violates the duty to
be �just� and �reasonable� under section 251(c)(2)(D). Also, incumbent LECs may not
discriminate against parties based upon the identity of the carrier (i.e., whether the
carrier is a CMRS provider, a CAP, or a competitive LEC).�3

Also, the FCC interpreted this requirement in its Second BellSouth Louisiana 271
Order.  The FCC concluded there that nondiscriminatory access was shown, inter alia,
through the establishment of nondiscriminatory procedures for evaluating facility
requests and granting access to information on facility availability.

2.  Overview

The parties raised a total of 32 issues for discussion on Checklist Item 3.  Of
those issues, 19 were resolved between the parties, 12 were unresolved and were
presented to the NDPSC with a facilitator�s proposed resolution, and one was deferred
to the NDPSC cost docket.

The issues resolved between the parties are discussed in the facilitator�s Report
on Checklist Items 3, 7, 8, 9, 10, and 12 (Paper Workshop Report) beginning on page
12.  The resolved issues include:

• Ownership of Innerduct
                                           
1 In the Matter of Application of BellSouth Corporation, BellSouth Telecommunications, Inc. and BellSouth
Long Distance, Inc., for the Provision of In-Region, InterLATA Services in Louisiana, CC Docket No. 98-
121, Memorandum Opinion and Order, FCC 98-271, at ¶ 171 (released October 13, 1998) (�Second
BellSouth Louisiana 271 Order�).
2 47 U.S.C. § 224(f)(1) Section 224(a) defines "utility" to include any entity, including a LEC, that controls,
"poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications." 47 U.S.C.
§ 224(a)(1)
3 First Report and Order, Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996, CC Docket 96-98 et al., FCC 96-325 ¶218 (Aug. 8, 1996) (Local Competition Order)
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• Access to Rooftop Space
• Maps, Reports, and Plans
• Limitations on Construction of Poles/Innerduct
• Causes for Denying Access
• Reservation of Space
• Central Office Manhole Splices
• Equipment Replacement Costs
• Cost for Inspection During and After Construction
• Qwest�s Right to Terminate Orders
• CLEC Use After Qwest Facility Abandonment
• Cost for Inspection of Breach of the SGAT
• Recording MDU Agreements
• CLEC Ownership and Control of Innerduct
• Filling Conduits to Capacity
• Feasibility Study Intervals
• Cost Sharing
• Qualifications, Training, and Contractor Approval
• Definition of an �Order�

The unresolved issues are discussed in the Paper Workshop Report beginning
on page 16.  The issues include:

• Reciprocity of Access Obligations
• Defining Ownership or Control Rights
• Access to Landowner Agreements
• Scope of CLEC Access in the MDU Environment
• Curing CLEC Breaches
• Large-Request Response Times
• Relationship to Other Checklist Items
• Payment for Facility Re-arrangement Costs
• Cost of Final Inspections
• Time Limits for Remedying Non-Complying Attachments
• Schedules and Fees for Inspections
• Unauthorized Attachment Fee Waiver

The Checklist item 3 issue that was deferred to the NDPSC�s cost docket related
to the non-recurring charges for inspections to determine space availability for
attachments.
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3.  Analysis of Evidence on Unresolved Issues

a.  Reciprocity of Access Obligations

Qwest�s initial SGAT Section 10.8.1.4 imposed reciprocal obligations on Qwest
and interconnecting carriers to afford access to poles, ducts, conduits and rights-of-way
to each other.  AT&T and WCOM argued that Section 251(b)(4) of the Act imposes the
duty solely on Qwest.

In response to the arguments and an order issued by the United States Court of
Appeals for the Ninth Circuit, Qwest modified its position and agreed to eliminate the
reciprocity provision from the SGAT.

The facilitator�s proposed resolution is that Qwest�s removal of the reciprocity
language in its entirety responds fully to CLEC concerns.

In its March 29, 2001 comments to the NDPSC, Qwest had deleted the
reciprocity language from its SGAT.

The NDPSC agrees with the facilitator�s recommendation.

b.  Defining Ownership or Control Rights

AT&T raised a concern that the SGAT did not provide assurances to CLECs that
Qwest would provide access where it �controls� rather than �owns� the facilities
involved.  Qwest proposed changes to SGAT Sections 10.8.1.1, 10.8.1.2, and 10.8.1.5.
AT&T proposed language to SGAT Section 10.8.1.5 to expand the meaning of Qwest�s
ownership or control of facilities to also afford access to CLECs as may be provided by
the landowner to Qwest through express or implied agreements.

The facilitator�s proposed resolution is to accept the language proposed by
Qwest for Sections 10.8.1.1 and 10.8.1.2, and to accept the language proposed by
Qwest as revised by AT&T for Section 10.8.1.5.

In its March 29, 2001 comments to the NDPSC, Qwest incorporates in its SGAT
the facilitator�s proposed resolution.

The NDPSC agrees with the facilitator�s recommendation.

c.  Access to Landowner Agreements

The SGAT requires that Qwest agreements with private landowners and building
owners to occupy their property that are not publicly recorded would not be given to a
CLEC, unless the property owner consents.  Qwest argued that landowners expect their
agreements with Qwest remain private and not be available to other carriers.
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AT&T argues that CLECs must, at times, have access to Qwest landowner
agreements to determine the scope of Qwest�s ownership and control.  AT&T argued
that requiring consent is neither necessary nor appropriate in the absence of an explicit
consent requirement in the landowner agreement.  AT&T contends that nondisclosure
of information about existing agreements would constitute a violation of the Act�s non-
discrimination provisions, particularly Sections 224(f)(1) and 271(c)(2)(B)(iii).  AT&T
asked that Qwest make these contracts available upon request (if necessary, under an
agreement to maintain any required confidentiality).  AT&T said that Qwest�s landowner-
consent provisions are unduly burdensome, unnecessary, and discriminatory.

The facilitator noted that this dispute focused primarily on already existing access
rights, most of which arise from agreements that Qwest entered without the expectation
that there would be a later obligation to make them available to CLECs.  The facilitator
stated that the SGAT should continue to incorporate a consent mechanism for those
CLECs who do not want to take the risk of legal action by a landowner who might claim
a loss of protected privacy. However, the SGAT should also allow a CLEC who is willing
to take the risk (presumably in the interest of getting service to its customers more
quickly) to obviate the necessity for securing consent. Specifically a CLEC that agrees
to indemnify Qwest in the event of any subsequent legal action arising out of Qwest�s
providing a copy of the agreement to that CLEC should be entitled to the agreements
without having to comply with the landowner-consent provision.  The facilitator�s
recommended resolution was to add language to indemnify Qwest in the event of legal
action resulting from Qwest�s provision of a landowner agreement to a CLEC.

In its March 29, 2001 comments to the NDPSC, Qwest incorporates in its SGAT
the facilitator�s proposed resolution.

The NDPSC agrees with the facilitator�s recommendation.

d.  Scope of CLEC Access in the MDU Environment

Qwest SGAT Section 10.8.1.3 provides for CLEC access to rights-of-way.  AT&T
asserted that the SGAT does not explicitly make reference to Multiple Dwelling Units
(MDUs) and other multiple tenant situations.

Qwest contends that the language of the SGAT does include a commitment to
provide access to any conduit, duct, and right-of-way over which it has ownership or
control, even in MDUs.  However, Qwest responded with revisions that it believes fully
address the issue.

The facilitator finds that Qwest�s SGAT changes assure that CLECs will obtain
sufficient access in the MDU environment.

The NDPSC agrees with the facilitator�s recommendation.
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e.  Curing CLEC Breaches

Qwest �s SGAT Exhibit D, ¶ 2.2, and Exhibit D, Attachment 4 requires CLECs to
obtain the agreement of an owner (who has an access agreement with Qwest) to
provide Qwest with notice and opportunity to cure any default that CLEC use of the
agreement might cause for Qwest.

AT&T argues that neither the Act nor the FCC impose any requirement for a
CLEC to secure such a concession from a landowner in order to gain access under the
agreement pursuant to which the landowner has granted rights of access to Qwest.4

AT&T also stated that the SGAT already contains indemnification and liability provisions
intended to protect Qwest should CLEC access expose Qwest to liability.5

AT&T also believes that Qwest�s proposals are discriminatory, because a CLEC
must comply with arrangements that are more burdensome to CLECs than they are to
Qwest.

Qwest disagrees that the SGAT�s risk management provisions already give it
adequate protection. Qwest states that those provisions provide only for damages and
do not protect against the extinguishments of rights of way due to CLEC defaults. Qwest
also states that it should not have to trust to the financial resources of CLECs.

The facilitator states that there is risk to Qwest and to other carriers using Qwest
rights of way in the event that a CLEC does not use the underlying Qwest rights of way
in accordance with agreements. That risk is contingent on, and substantially mitigated
by, the SGAT�s other indemnity and liability provisions. In contrast, the impact of
imposing Qwest�s blanket provision on CLEC operations is not contingent, and it will be
regularly recurring. The need to negotiate a cure provision with all landowners will
present a constant and sometimes insurmountable barrier. The facilitator�s
recommended resolution, based on a balancing of the interests involved, is to eliminate
the requirement for CLECs to secure cure provisions from landowners. The facilitator
recommended that the SGAT�s cure provisions be removed.

In its March 29, 2001 comments to the NDPSC, Qwest has deleted the Consent
Regarding Access Agreement form in Exhibit D that contained the notice and cure
obligations, and made revisions to Section 10.8 and other provisions of Exhibit D to
delete references to that form.

The NDPSC agrees with the facilitator�s recommendation.

                                           
4 47 U.S.C. § 251(b)(4); Local Competition Order, ¶¶1119 � 1158
5 See, e.g. SGAT §§ 5.1, 5.9, 5.13



Case No. PU-314-97-193
Section 271 Consultative Report
Page 15

f.  Large-Request Response Times

SGAT Section 10.8.4 and Section 2.2 of Exhibit D permit Qwest, in the case of
large orders for access, to provide an initial response approving or denying a portion of
the order within 35 days after order receipt, thereafter continuing to approve or deny on
a rolling basis and without time limits until it has completed responding to the order.

AT&T believes that Qwest is required to respond to all requests, regardless of
size, within 45 days under Section 47 CFR 1.1403(b). The rule allows no extension
beyond 45 days for large requests and the FCC has confirmed the firm 45-day
obligation in the recent Cavalier decision, according to AT&T.6

Qwest believes that the Cavalier decision7 endorsed a rolling approval process
for large requests for access. Qwest interprets the 45-day requirement as requiring
response to as many of the poles covered by the application as can be completed within
45 days, but not necessarily all of them. After the 45 days, Qwest must then grant
access as poles are approved, so that CLECs need not wait for access to any until
access to all has been decided.

The facilitator�s proposed resolution is that the SGAT should provide that Qwest
is obligated to meet the 45-day interval requirement but Qwest can secure relief (under
whatever measures the SGAT or state commission regulations may provide) on a case-
by-case basis.

In its March 29, 2001 comments to the NDPSC, Qwest, in its SGAT eliminated its
proposed intervals for response to large requests, thus reverting back to the required
45-day interval as recommended by the facilitator.  In addition, Qwest stated in Section
2.2 of Exhibit D that �In the event that Qwest believes that circumstances require a
longer duration to undertake the activities reasonably required to deny or approve a
request, it may petition for relief before the Commission or under the escalation and
dispute resolution procedures generally applicable under the interconnection
agreement, if any, between Qwest and CLEC.�

Qwest stated that it believes the Act and the Local Competition Order8 establish
a regime of shared jurisdiction between state and federal regulation.  For that reason,
Qwest believes that the NDPSC would have authority to grant a waiver of the 25-day
requirement.

The 45-day interval requirement is contained in the federal rules.9  There is no
provision for waiver of the requirement in the rules.10  Furthermore, even though the
                                           
6 See, In the Matter of Cavalier Telephone, LLC v. Virginia Electric and Power Company; 15 FCC Rcd.
9563, June 7, 2000.
7 Id. ¶15.
8 Local Competition Order at ¶24
9 47 CFR § 1.1403(b)
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FCC may have established a regime of share authority, as suggested by Qwest, the
NDPSC�s authority must be granted by the North Dakota legislature.  The FCC cannot
grant NDPSC authority.  The NDPSC finds no authority under North Dakota law to grant
such a waiver even if federal law would allow a waiver.

The North Dakota legislature has been very clear that it does not want, or intend,
to give the NDPSC any authority under the telecommunications law except authority
that the legislature specifically provides.  The express authority granted to the NDPSC
under North Dakota law is limited to approval or rejection of interconnection agreements
under sections 251 and 252 of the federal act11 and to receiving and approving or
rejecting a statement of generally available terms under section 252(f) of the federal
act.12  It should be noted that the NDPSC has authority to adopt rules consistent with
state law to carry out the powers granted under the authority specified above, but the
rules may not impose obligations on a telecommunications company that are different or
greater than the obligations under the federal act.13  It should also be noted that Qwest
stated that the FCC relied on sections 251 and 252 of the 1996 Act in addition to other
sections, as a source of authority to issue the 45 day rule contained in 47 CFR §
1.1403(b).14

In summary, the NDPSC believes that North Dakota law will not allow the
Commission to grant a waiver from the 45-day interval for large-request response time
nor will it permit Commission approval of an interconnection agreement or SGAT that
includes such a provision.  The NDPSC recommended that both Qwest�s proposals for
waiver of the 45 day interval requirement and the facilitator�s recommendation for
resolution of the dispute be rejected, and that AT&T�s proposed language be
incorporated into the SGAT.

The NDPSC finds that Qwest, in its North Dakota SGAT Second Revision dated
October 25, 2001, has made changes to SGAT Section 10.8.4 as recommended by the
NDPSC.  The NDPSC finds that Qwest, in its North Dakota SGAT Fifth Revision dated
March 15, 2002, has made changes to Section 2.2 of Exhibit D as recommended by the
NDPSC.

g.  Relationship to Other Checklist Items

AT&T argued that CLECs should not be foreclosed from addressing MDU access
and field collocation issues in the subloop workshop.  AT&T stated that Checklist Item 3
should remain open until MDU access has been addressed in subsequent workshops.

                                                                                                                                            
10 Id.
11 N.D.C.C. § 49-21-01.7(9)
12 N.D.C.C. § 49-21-01.7(10)
13 N.D.C.C. § 49-21-01.7(14)
14 Footnote 1, Qwest Supplemental Response for Informal Hearing filed May 23, 2001 (citing 61 Fed.
Reg. 45,618 (Aug. 29, 1996)).
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Qwest agreed to consideration in those workshops of any subloop and field
collocation issues that may arise, but have not yet arisen.

The facilitator finds that all parties agree that subloop and field collocation issues
can be addressed in subsequent workshops and that there is no need to defer Qwest�s
compliance with Checklist Item 3 because of such issues.

The subloop and field collocation issues are discussed in the Consultative Report
on Group 3 Emerging Services of this report.  Qwest, during the Group 3 workshops,
did introduce a new �Cross-Connect Collocation� product for field collocation.  In
addition, consensus language was developed for SGAT section 9.3.4 �Detached
Terminal Subloop Access: Terms and Conditions and section 9.3.5.5 �FCP Order
Process� that clarified the terms and conditions in these two sections that will apply to
simple Cross Connect Collocation.  SGAT section 8.1.1.8.1 was modified to state that
Cross Connections for access to subloop elements in multi-tenant environments and
field connection points is not Collocation.

h.  Payment for Facility Re-arrangement Costs

Qwest�s initial SGAT Section 10.8.2.11 states that there will be a charge for
Qwest rearranging a CLEC�s facilities if a CLEC does not respond to a requested
rearrangement of its facilities within 60 days after receipt of written notice from
U S WEST requesting rearrangement.  Qwest considers this provision to provide a
proper incentive for CLECs to respond promptly to Qwest re-arrangement needs.

McLeodUSA objected to this provision if the need for facility rearranging is solely
a Qwest need.

The facilitator�s proposed resolution is that Qwest�s proposal is appropriate.

The NDPSC agrees with the facilitator�s recommendation.

i.  Cost of Final Inspections

Qwest�s initial SGAT Section 10.8.2.12 states that Qwest reserves the right to
make an on-site/final construction inspection of CLEC�s facilities occupying the
Poles/Innerduct system and that the CLEC reimburse Qwest for the actual cost of such
inspection.

McLeodUSA argued that Qwest should bear the expense of on-site and final
construction inspections because they benefit Qwest.  McLeodUSA also believes that
the cost burden should not shift on the basis of whether violations are found because
that could produce an incentive to find violations.
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Qwest stated that "on-site/final" inspection in Section 10.8.2.12 contemplates a
physical, visual review of CLEC's facilities after installation. Qwest also said that SGAT
Section 10.8.2.14 requires Qwest to pay for any inspection of CLEC attachments,
except where a material violation is found. Qwest considers the requirement that the
violation be �material� to provide sufficient control over abuse of the inspection process
to transfer cost responsibility to CLECs.

The facilitator states that �the SGAT provision fairly balances Qwest�s need to
assure that construction is compliant with CLEC concerns about �trumped up� violations.
Qwest does not perform these inspections because they confer on Qwest a benefit that
is independent of a CLEC�s occupancy of its premises or occupancy rights. The
occupancy of the CLEC causes the need for the inspection, which is to ensure that
CLEC installation complies with valid requirements.�

The NDPSC agrees with the facilitator�s recommendation.

j.  Time Limits for Remedying Non-Complying Attachments

Qwest�s initial SGAT Section 10.8.2.13 states that when final construction
inspection by Qwest has been completed, CLEC shall correct such non-complying
conditions within the reasonable period of time specified by Qwest in its written notice.
The Section also provides for penalties when corrections are not completed within the
specified reasonable period.

McLeodUSA argued that the term �reasonable period� should be specified, or
should be as determined by mutual agreement.

Qwest argued that a case-by-case approach is necessary because there are
ranges of modification times and safety or reliability considerations at issue.

The facilitator finds that Qwest�s approach strikes a proper balance, because the
existence of safety and reliability concerns makes a �one-size-fits-all� interval
problematic.  The facilitator recommended no change to the SGAT.

The NDPSC agrees with the facilitator�s recommendation.

k.  Schedules and Fees for Inspections

Qwest�s initial SGAT Section 10.8.2.14 provides that once CLEC�s facilities begin
occupying the Poles/Innerduct or ROW system, Qwest may perform a reasonable
number of inspections.

McLeodUSA recommends an inspection schedule that is definite enough to allow
CLECs to project the costs involved.  McLeodUSA also favors fixed fees, rather than an
individual-case-basis (�ICB�) approach to charging for them.
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Qwest responded that the base obligation for Qwest to pay for the inspections
(subject to finding material violations) is sufficient protection against too many
inspections. Qwest considers it appropriate to establish inspection frequency for
individual CLECs on the basis of past performance and on the basis of the safety or
reliability concerns that may be present. Qwest also believes that the widely differing
nature of the kinds of inspections involved requires an ICB pricing approach.

The facilitator stated there is no basis for concluding that Qwest is in error in
concluding that the inspection frequency should be a function of an individual CLEC�s
performance record or in observing that the scope of possible inspections is too broad
to support a single fixed price. The facilitator recommended that the existing SGAT
language be considered a satisfactory means for governing inspection schedules and
fees.

The NDPSC agrees with the facilitator�s recommendation.

l.  Unauthorized Attachment Fee Waiver

Qwest�s SGAT Section 10.8.2.22 provides for penalty when a CLEC�s facilities
are found attached to Poles/Innerduct for which no order is in effect.  This SGAT section
also provides for cure obligations.  During the workshop process, Qwest proposed
SGAT language for waiver of half the unauthorized attachment fee (the original
language waived it all) where a CLEC meets the cure obligations. Qwest made the
change because the lack of financial consequences might induce unlawful attachments
or occupancy.

No party has commented on or challenged the provision.

The facilitator found that by continuing to waive a substantial portion of the fee
after a cure, the provision works to mitigate the effects of good-faith CLEC errors and to
encourage resolution of instances where Qwest claims unauthorized attachments.  The
facilitator therefore recommended that Qwest�s proposal is appropriate.

The NDPSC agrees with the facilitator�s recommendation.

4.  Conclusion

Qwest has demonstrated that it will provide nondiscriminatory access to poles,
ducts, conduits, and rights-of-way and should be deemed to be in compliance with the
requirements of Checklist Item 3.
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B.  Checklist Item 7 - 911, E-911, Directory Assistance, Operator Calls

1.  Background

Section 271(c)(2)(B)(vii) of the Act requires Qwest to provide �nondiscriminatory
access to � (I) 911 and E911 services.�15 The FCC has defined this obligation as
requiring �a BOC to provide competitors access to its 911 and E911 services in the
same manner that a BOC obtains such access, or, at parity.�16  Specifically, the BOC
must maintain the 911-database entries for CLECs with the same accuracy and
reliability that it maintains this database for its own customers.17 Also, the FCC has
concluded that a BOC must be in compliance with the rules implementing §251(b)(3) in
order to satisfy the requirements of this part of the checklist item.18

Sections 271(c)(2)(B)(vii)(II) and 271 (c)(2)(B)(vii)(III) of the Act require Qwest to
provide nondiscriminatory access to �directory assistance services to allow the other
carrier�s customers to obtain telephone numbers� and �operator call completion
services.�19 Section 251(b)(3) requires each LEC to give all competing providers of
exchange and toll service nondiscriminatory access to �operator services, directory
assistance, and directory listing, with no unreasonable dialing delays.�20

The FCC�s Local Competition Second Report and Order, provides that
�nondiscriminatory access to directory assistance and directory listings� means that all
customers of all carriers:

should be able to access each LEC�s directory assistance service and
obtain a directory listing on a nondiscriminatory basis, notwithstanding: (1)
the identity of a requesting customer�s local telephone service provider; or
(2) the identity of the telephone service provider for a customer whose
directory listing is requested.

All customers �must be able to connect to a local operator by dialing �0,� or �0
plus� the desired telephone number.�

Qwest�s obligations extend to its national directory assistance service. Earlier this
year, the FCC ruled that the nationwide component of Qwest�s nonlocal directory

                                           
15 47 U.S.C. § 271(c)(2)(B)(vii).
16 Second BellSouth Louisiana 271 Order, ¶ 235 (citing Ameritech Michigan Order, ¶ 256).
17 BA NY 271 Order at ¶ 349; SWBT Texas 271 Order at ¶ 344.
18 Id. at ¶ 352; citing Second Bell South Louisiana 271Order; SWBT Texas 271 Order at ¶ 346.
19 47 U.S.C. §§ 271(c)(2)(B)(vii)(II) & (III).
20 47 U.S.C. § 251(b)(3). See also Bell Atlantic New York Order, ¶ 351.
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assistance service violated the Act.21 The FCC concluded that the region-wide
component of Qwest�s nonlocal directory assistance service falls within the scope of the
exception provided in section 271(g)(4),22 and required Qwest to �make available to
unaffiliated entities all of the in-region directory listing information it uses to provide
region-wide directory assistance service at the same rates, terms, and conditions it
imputes to itself.�23

2.  Overview

The parties raised a total of 15 issues for discussion on Checklist Item 7.  Of
those issues, 14 were resolved between the parties and 1 was unresolved and
presented to the NDPSC with the facilitator�s proposed resolution.

The issues resolved between the parties are discussed in the Paper Workshop
Report beginning on pages 32, 35, and 39.  The resolved issues include:

• Documentation for direct connection interconnection arrangements
• Lack of SGAT specificity on what Qwest will do to assure parity
• Responsibility for Database Errors
• Definition of the Term �Nondiscriminatory� in the Context of Provisioning or

Facilities
• Access to Qwest�s Directory Assistance List
• Contacting Customers in Emergencies
• Limiting CLEC Use of Listing Information to Local Exchange Customers
• Restrictions on Use of Proprietary Information
• Definition of the Term �Nondiscriminatory� in the Context of Access to

Directory Assistance
• Audit Duplication
• Definition of the Term �Nondiscriminatory� in the Context of Operator

Services
• Forecasting Process
• Vagueness of SGAT Section 10.7.2.8
• Measuring Resource Commitment Fulfillment

The unresolved issue is discussed in the Paper Workshop Report beginning on
pages 37.  The issue is:

• Access to Qwest�s CNAM Database

                                           
21 Petition of U S WEST Communications, Inc. for a Declaratory Ruling Regarding The Provision of
National Directory Assistance, Petition of U S WEST Communications, Inc. for Forbearance,
Memorandum Opinion and Order, CC Docket No. 97-172, FCC 99-133, ¶ 2 (rel. Sept. 27, 1999).
22 Id., ¶ 23.
23 Id, ¶ 37.
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The issue deferred to another Checklist item discussion is:
• Impacts of number porting on 911/E911 Services � deferred to Workshop

1.  This issue is discussed in the Consultative Report on Group 2
Checklist Items, Checklist Item 11 � Local Number Portability,
Coordinating LNP and Loop Cutovers section of this report.

The facilitator�s report also noted that McLeodUSA raised a number of questions
about 911/E911, but did not express any discernible, specific objections or concerns.24
A number of these inquiries appeared to solicit information, rather than to make
objections or raise concerns. Inquiries of this type, to which Qwest has provided
responses in its rebuttal filing, included:

• Distinguishing between 911 and E911 at various points in the SGAT
• Seeking information about database maintenance for 911 (Qwest replied

that there is only a database for E911)
• Determining when a CLEC becomes "facilities-based" under SGAT

Section 10.3.4.2 and whether there is a difference between a "CLEC" and
a "facilities-based CLEC" in Section 10.3.4.1

• Asking whether Qwest provisions E911 through a tandem at all Qwest
locations.

McLeod did not file comments in response to the facilitator�s report.

3.  Analysis of Evidence on Unresolved Issues

a.  Access to Qwest�s CNAM Database

This issue was raised by WorldCom, Inc. (WCOM).  As noted in this document,
WCOM did not intervene in the North Dakota 271 proceeding.  WCOM argues that the
Act requires access to CNAM database as a network element under 47 U.S.C. §
251(c)(3); id. § 153(29), which defines network elements to include �databases.� WCOM
also cites the Local Competition Order, §§ 484 and 485 and the UNE Remand Order,
FCC 99-238, § 406. WCOM specifically objects, on the basis of discriminatory
treatment, to Qwest�s proposal to limit access to individual queries, rather than to
provide a bulk transfer of the entire database. WCOM said that it would only be able use
the CNAM database effectively if it can, like Qwest, populate and maintain its own
databases.

Qwest responded by saying that the FCC decided in the Local Competition Order
not to require direct access to call-related databases.  Similarly, Qwest said the FCC�s
UNE Remand Order limited access �for the purpose of switch query and database

                                           
24 McLeodUSA�s Comments at 3-4.
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response through the SS7 network."25 Further, the FCC required incumbent LECs to
provide access "by means of physical access at the signaling transfer point linked to the
unbundled databases."26 Qwest does not object to access on a query-response basis.
However, Qwest said that the kind of access that the FCC requires is less than the bulk
transfer of the entire database.

The facilitator found that WCOM presented no evidence and failed to present the
conditions that would call for the establishment of bulk transfer of the CNAM database
as an unbundled network element (UNE). The facilitator also found that there had been
no substantiated claim that states would be unable to decide that circumstances
applicable in their jurisdictions make it appropriate to establish such access as a UNE.
Therefore the facilitator proposed no changes to the SGAT.

The NDPSC has authority under state law to prescribe, after notice and hearing,
reasonable compensation, terms and conditions for connections between
telecommunications companies.  The NDPSC therefore has authority to establish the
bulk transfer of the CNAM database as a UNE.  The NDPSC agrees that no changes
need be made to Qwest�s SGAT at this time concerning this issue.

4.  Conclusion

Qwest has demonstrated that it provides nondiscriminatory access to 911 and
E911 services, directory assistance services, and operator call completion services.

C.  Checklist Item 8 - White Pages

1.  Background

Section 271(c)(2)(B)(viii) requires �[w]hite pages directory listings for customers
of the other carrier's telephone exchange service.� Section 251(b)(3) requires all LECs
to provide nondiscriminatory access to directory listings. The obligation includes: a)
nondiscriminatory appearance and integration of white pages listings for CLEC
customers, and b) CLEC customer listing that have the same accuracy and reliability as
those of the ILEC�s own customers.27

According to the FCC�s Second Bell South Louisiana 271 Order, the term �white
pages� refers to the local exchange directory that includes the residential and business

                                           
25 Third Report and Order and Fourth Further Notice of Proposed Rulemaking, Implementation of the
Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 99-238, FCC 99-
238, 15 FCC Rcd 3696 ¶ 402 (Nov. 5, 1999) ("UNE Remand Order") (emphasis added).
26 UNE Remand Order ¶ 410.
27Telecommunications Act, supra ¶ 253.
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listings of the customers of the local exchange provider and this term includes, at a
minimum, the subscriber�s name, address, telephone number, or any combination
thereof.28

2.  Overview

The parties raised a total of 15 issues for discussion on Checklist Item 8.  Of
those issues, 8 were resolved between the parties, 6 were unresolved and were
presented to the NDPSC with the facilitator�s proposed resolution, and 1 issue was
conditioned upon changes to Qwest provisioning and subsequent satisfactory
completion and NDPSC consideration of the results of any Operational Support System
auditing and testing.

The issues resolved between the parties are discussed in the Paper Workshop
Report beginning on page 42.  The resolved issues include:

• Obliging Dex to Meet Qwest Commitments
• CLEC Listing Format
• Language Changes for SGAT Section 10.4.2.4
• Identifying Steps Required to Retain Privacy Indicators in Listings

Databases
• Reciprocity of SGAT Section 10.4.2.13
• Proofs of Authorization
• Opportunity to Verify CLEC Listings Accuracy
• Technical Amendments to SGAT Section 10.4.2.23

The unresolved issues are discussed in the Paper Workshop Report beginning
on page 44.  The issues are:

• Parity of Treatment for CLEC Listings
• Reciprocity Concerning Release of Listings to Third Parties
• Applicability of Tariff Liability Limits
• CLEC Knowledge of State Laws Involving Listings
• Adding a Section 222(e) Reference to SGAT Section 10.4.2.16
• Adding the Term �Contractor� to SGAT Section 10.4.2.26
• Dex�s Continuation as Directory Publisher

                                           
28 BA NY 271 Order at ¶¶ 357-359, citing Second BellSouth LA 271 Order, 13 FCC Rcd at 20748.
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3.  Analysis of Evidence on Unresolved Issues

a.  Parity of Treatment for CLEC Listings

Qwest�s SGAT Section 10.4.2.11 states that Qwest processes for publication of
white pages directory listings will make no distinction between CLEC and Qwest
subscribers.  CLEC listings will be provided with the same accuracy and reliability as
Qwest�s end user listings.  Qwest will ensure CLEC listings provided to Qwest are
included in the white pages directory published on Qwest�s behalf using the same
methods and procedures, and under the same terms and conditions, as Qwest uses for
its own end user listings.

AT&T was concerned that additional steps required of CLECs create the
potential for differential error and timeliness between CLEC listings and listing for
Qwest�s own end-use customers.  AT&T�s discrimination concern also surfaced as a
result of the Regional Oversight Committee�s Performance Measures Audit.  That audit
found that there are differences in treatment of CLEC and Qwest listings updates.

Qwest says that AT&T�s performance concerns are of the type that should be
considered when the six states address Regional Oversight Committee�s testing, audit,
and other performance concerns. Qwest also believes that AT&T has inappropriately
transformed a parity standard into a standard of equality. The Act, according to Qwest,
does not require Qwest identical processes for CLECs, but only end results that are
nondiscriminatory.29  In addition, Qwest argues that it has adequate procedures for
minimizing errors in the distinct process aspects applicable to CLEC listings. The
examples it cited include monthly verification proofs to CLECs, "on demand" reports that
provide all of that CLEC�s listings as of the date of the request, (processes that do not
exist for Qwest�s retail listings), and the ability to call Qwest's Listings Group to verify an
individual listing. Finally, Qwest has committed to providing electronic processing for
CLEC listings submitted electronically via IMA-GUI by April 1, 2001.

AT&T contends that present, not future, compliance is the test for compliance
with Checklist Item 8.

The facilitator finds that Qwest is in the process of making changes to its
handling of directory-listing updates. Those updates are related to the OSS testing
performed by the ROC. In particular, Qwest is in the process of making these changes
to respond to findings that have resulted from the Performance Measures Audit. The
facilitator recommended that it would be premature to recommend that Qwest be
deemed to have demonstrated compliance with all aspects of this checklist item. That
recommendation can be made only after further examination of the information resulting

                                           
29 Memorandum Opinion and Order, In the Matter of Application of BellSouth Corporation . . .for Provision
of In-Region, InterLATA Service in Louisiana, CC Docket No. 98-121, FCC 98-271, 13 FCC Rcd 20599
¶ 253 (1998) ("Second BellSouth Louisiana Order").
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from the still pending steps by Qwest to change its methods for updating directory listing
and of the yet to commence audit activities that will examine the sufficiency of those
changes after they are made.

On July 11, 2001 Liberty Consulting Group issued its Report on the Audit of
Qwest�s Performance Measures (Liberty audit).  The main focus of the PMA was to
determine whether there were reasonable assurances that the performance as
measured and reported by Qwest was equivalent to the performance that Qwest
actually delivered.  Section VII.C of the Liberty audit contains Liberty�s findings on
Performance Indicator Definition (PID) DB-1C that measures the time to complete
updates to the Directory Listings database.  Section VII.C of the Liberty audit contains
Liberty�s findings on PID DB-2C that measures the percentage of directory listings
database updates completed without error.  The NDPSC will discuss the findings of the
Liberty audit in the ROC OSS Test section of this report.

In addition to the Liberty audit, the Qwest Communications OSS Evaluation Final
Report (OSS Final Report) dated May 28, 2002 and submitted by KPMG Consulting
(KPMG) evaluated Qwest's provisioning and updating of the directory assistance
database in Test 14: Provisioning Evaluation.  A description of the test is set forth in
Section 14 of the OSS Final Report.  The results are set forth in Table 14-5 Evaluation
Criteria and Results, Test Cross-References 14-1-1 and 14-1-2.  The NDPSC will
discuss the findings of the OSS testing in the ROC OSS Test section of this report.

b.  Reciprocity Concerning Release of Listings to Third Parties

Qwest�s SGAT Section 10.4.2.5 states that prior written authorization from a
CLEC shall be required for Qwest to sell, make available, or release the CLEC�s end
user listings to directory publishers, or other third parties other than Directory
Assistance providers.  No prior authorization from a CLEC shall be required for Qwest
to sell, make available, or release the CLEC�s end user Directory Assistance listings to
Directory Assistance providers.

McLeodUSA stated SGAT Section 10.4.2.5 should be reciprocal.

Qwest objected on grounds related to its own concerns about use of its data and
concerns about violating conditions under which it has received data from independent
telephone companies and from other CLECs. Moreover, Qwest observed that the
section does not give Qwest an unfettered right to provide CLEC listing information to
third parties that are not directory assistance providers; CLECs must consent to that
release.

The facilitator noted that McLeodUSA provided no testimony, comment, or brief
to identify or describe what it means by the term �reciprocal� in this context and made
no recommendation to change the SGAT.
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The NDPSC agrees with the facilitator�s recommendation.

c.  Applicability of Tariff Liability Limits

Qwest�s SGAT Section 10.4.2.6 provides that, to the extent state Tariffs limit
Qwest�s liability with regard to listings, the applicable state Tariff(s) is incorporated
herein and supersedes the Limitation of Liability section of this Agreement with respect
to listings only.

McLeodUSA argued that the SGAT violates the �filed tariff� doctrine.  The �filed
tariff� doctrine (also referred to as �filed rate doctrine�) prohibits a regulated entity from
charging rates for its services other than those rates properly filed with the regulatory
authority.30

The facilitator finds that all Section 10.4.2.6 does is to effectively incorporate prior
tariffs by reference into the SGAT. Therefore, there is no basis for questioning the
efficacy of this SGAT section on the grounds alleged by McLeodUSA.  The facilitator
makes no recommendation to change the SGAT.

The NDPSC agrees with the facilitator�s recommendation.

d.  CLEC Knowledge of State Laws Involving Listings

Qwest�s SGAT Section 10.4.2.15 provides that a CLEC shall be solely
responsible for knowing and adhering to state laws or rulings regarding listings and for
supplying Qwest with the applicable listing information.

McLeodUSA recommended deletion of SGAT Section 10.4.2.15, because it
makes CLECs solely responsible for knowing and adhering to state laws regarding
listings.

Qwest responded that the provisions� purpose is to protect Qwest from failures of
CLECs to follow state law in what they provide to Qwest, not to absolve Qwest of any of
its obligations for its own actions.

The facilitator stated that it is reasonable to make the information provider, i.e.,
the CLEC, responsible for conformity with state requirements involving CLEC-customer
information that CLECs provide to Qwest.  The facilitator proposed no change to the
SGAT.

The NDPSC agrees with the facilitator�s recommendation.

                                           
30 Black�s Law Dictionary 628 (6th ed. 1990)
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e.  Adding a Section 222(e) Reference to SGAT Section 10.4.2.16

Qwest�s SGAT Section 10.4.2.16 requires that a CLEC provide to Qwest its end
user names, addresses and telephone numbers in a standard mechanized format, as
specified by Qwest.

McLeodUSA suggested a rewrite of the SGAT section to cite its consistency with
Section 222(e) of the Act and to include the FCC�s rates for CLEC provision to Qwest of
listing information.  Section 222(e) states that a telecommunications carrier that
provides telephone exchange service shall provide subscriber list information gathered
in its capacity as a provider of such service on a timely and unbundled basis, under
nondiscriminatory and reasonable rates, terms, and conditions, to any person upon
request for the purpose of publishing directories in any format.31

Qwest stated that it is not required to serve as the conduit for providing CLEC
subscriber list information to directory publishers.

The facilitator found there is no basis for determining that Qwest is not in
compliance in the absence of the inclusion of the reference requested by McLeodUSA.
The facilitator made no recommendation to change the SGAT.

The NDPSC agrees with the facilitator�s recommendation.

f.  Adding the Term �Contractor� to SGAT Section 10.4.2.26

In SGAT Section 10.4.2.26 Qwest agrees that any arrangement with an Affiliate
for the publication of white pages directory listings shall require such Affiliate to provide
CLEC space in the customer guide pages of the white pages directory for the purpose
of notifying customers how to reach CLEC to: (1) request service; (2) contact repair
service; (3) dial directory assistance; (4) reach an account representative; (5) request
buried cable local service; and (6) contact the special needs center for customers with
disabilities.

McLeodUSA suggested adding the term �contractor� after the word �Affiliate� to
the section addressing Qwest�s responsibility for the customer guide pages.
McLeodUSA also sought to include language requiring the customer guide section to
identify state commission and consumer advocate contacts.

Qwest opposed adding the term �contractor�, because contractors are not subject
to the same legal obligations as are Qwest and its affiliates.  Qwest objected to
inclusion of state commission and consumer advocate contacts because it is not clear if
state law or regulation requires publication of the information or that such publication
relates to compliance with Checklist Item 8.

                                           
31 47 U.S.C. § 222(e)
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The facilitator finds that Qwest�s concern about the use of the term �contractor� is
misplaced because Qwest agrees (by the explicit language of Section 10.4.2.26) that an
affiliate should have to include customer guide pages.  A unilateral decision by Qwest to
have an unaffiliated party undertake directory-publishing responsibilities should not
affect the obligation to include CLEC customer guide pages.  The facilitator�s
recommendation is that this SGAT section include the term �contractor.�

The facilitator finds that McLeodUSA suggestion to publish state commission and
consumer advocate contacts should be decided by each state commission based on
state law requirements.  The facilitator made no recommendation to change the SGAT
concerning this provision.

In its March 29, 2001 comments to the NDPSC, Qwest changed its SGAT
Section 10.4.2.26 to included �contractor�.

The NDPSC agrees with the facilitator�s recommendation concerning the term
�contractor�.  Also, if state law were to require that Qwest publish state commission and
consumer advocate contacts, then the NDPSC would have the authority to determine
how notice should be provided.

g.  Dex�s Continuation as Directory Publisher

Qwest�s SGAT Section 15.0 provides for negotiations between the CLEC and U
S WEST Dex for issues outside the provision of basic white page directory listings, such
as yellow pages advertising, yellow pages listings, directory coverage, access to call
guide pages (phone service pages), applicable listings criteria, white page
enhancements and publication schedules.

McLeodUSA stated that that Qwest should anticipate the possibility that Dex
might not continue as Qwest's primary directory publisher by changing SGAT Section
15.0 to account for it.32

Qwest said it would make changes to the SGAT if and when that event occurs.
The Qwest approach is reasonable; the SGAT cannot be expected to anticipate events
that are speculative.

4.  Conclusion

Qwest should be deemed to be in compliance with Checklist Item 8, provision of
white pages directory listings for customers of the other carrier�s telephone exchange
service.

                                           
32 Id. at 6.
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D.  Checklist Item 9 - Numbering Administration

1.  Background

Section 271(c)(2)(B)(ix) requires "nondiscriminatory access to telephone
numbers" for assignment to the telephone exchange service customers of CLECs. Such
access must be provided until the establishment of telecommunications numbering
administration guidelines, plans, or rules. After that, Qwest must comply with such
guidelines, plans, or rules.�33 The FCC has said that nondiscriminatory access to
telephone numbers requires a LEC �to permit competing providers access to these
numbers that is identical to the access that the LEC provides to itself.�34 The FCC will
look specifically at the circumstances and business practices governing Central Office
code administration.35 The FCC also prohibits LECs from unduly favoring or disfavoring
any particular segment or group of telecommunications consumers.36

2.  Overview

The parties raised a total of 3 issues for discussion on Checklist Item 9.  Of those
issues, 1 was unresolved and was presented to the NDPSC with the facilitator�s
proposed resolution, and 2 issues were deferred to Workshop One.

The unresolved issue is discussed in the Paper Workshop Report beginning on
page 50.  The issue is:

• Qwest�s Provisioning of CLEC NXX Prefixes.

The issues deferred to another Checklist item discussions are:
• Local Routing Number (LRN) � deferred to checklist 1, Workshop One.

Qwest states that, while this issue was to be discussed with Checklist 1
issues, the issue was resolved prior to the workshop when Qwest adopted
AT&T�s language on this issue that now appears at SGAT section
7.2.2.1.6.

• Number Reassignment � deferred to checklist 11, Workshop One.  Qwest
states that this issue concerning the reassignment, or duplicate
assignment of ported numbers was resolved prior to the workshop on
Checklist 11 issues by reporting the trouble to its number portability
database vendor who fixed the problem on October 3, 1999.

                                           
33

 47 U.S.C. § 271(c)(2)(B)(ix).
34 In the Matter of the Implementation of the Local Competition Provisions of the Telecommunications Act
of 1996 Local Competition Second Report and Order, Second Report and Order and Memorandum
Opinion and Order, CC Docket No. 96-98, FCC 96-333, 11 FCC Rcd at 19446-47, (released August 8,
1996) (�Local Competition Second Report and Order�).
35 Id.
36 Id. at amendment to Part 52, Subpart B, 52.9 (a)(2).
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3.  Analysis of Evidence on Unresolved Issues

a.  Qwest�s Provisioning of CLEC NXX Prefixes

AT&T expressed concern about experiences relating to slow provisioning by
Qwest of new CLEC prefixes.  Qwest stated that the problems have been corrected.
The facilitator stated that Qwest and AT&T appear to agree that actual Qwest
performance under ROC Performance Measure NP-1 will provide the best evidence on
the question of parity of service.  AT&T recommends deferring consideration of the
issue until completion of the ROC OSS test.  Qwest requests a conditional
determination that Qwest complies with this checklist item, subject to review of audited
performance results.

The facilitator recommended that Qwest has supported a finding that the
checklist requirement has been met, subject to the completion and Commission
consideration of the ROC OSS testing.

The NDPSC agrees with the facilitator�s recommendation.

Performance Indicator Definition (PID) NP-1 evaluates Qwest�s timeliness in
activating NXX codes.  Section IX.B of the Liberty audit contains Liberty�s findings on
NP-1.  The NDPSC will discuss the findings of the Liberty audit in the ROC OSS Test
section of this report.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 9.

E.  Checklist Item 10 - Databases and Associated Signaling

1.  Background

Section 271(c)(2)(B)(x) of the competitive checklist requires �nondiscriminatory
access to databases and associated signaling necessary for call routing and
completion.�37 The FCC has designated signaling networks and call-related databases
as network elements, and has concluded that incumbent LECs must provide for the
exchange between CLECs of signaling information necessary to exchange traffic and
access call related database.38 The FCC has identified the scope of required access as
including �(1) signaling networks, including signaling links and signaling transfer points;

                                           
37 47 U.S.C. § 271(c)(2)(B)(x)
38 47 C.F.R. § 51.319; Second BellSouth Louisiana 271 Order, ¶ 266.
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(2) certain call-related databases necessary for call routing and completion, or in the
alternative, a means of physical access to the signaling transfer point linked to the
unbundled database; and (3) Service Management Systems (�SMS�); and to design,
create, test, and deploy Advanced Intelligent Network (�AIN�) based services at the
SMS through a Service Creation Environment (�SCE�).39

2.  Overview

The parties raised a total of 6 issues for discussion on Checklist Item 10.  All of
those issues were either resolved between the parties or the facilitator found that
Qwest�s SGAT changes reasonably responded to the concerns of the party that raised
concerns.

The issues resolved between the parties are discussed in the Paper Workshop
Report beginning on page 51.  The resolved issues include:

• Commingling of Access to Signaling in the SGAT
• Requiring the Use of Intermediate Frames
• Language Consistency between SGAT Sections 9.15.1.2 and 9.15.1.4
• Need for Established Time Frames for Data Uploads
• Electronic Access to LIDB Storage
• Overload Conditions

3.  Analysis of Evidence on Unresolved Issues

No unresolved issues relating to Checklist Item 10 were presented to the NDPSC
for resolution, and no issues were deferred.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 10.

F.  Checklist Item 12 - Dialing Parity

1.  Background

Section 271(c)(2)(B)(xii) requires �nondiscriminatory access to such services or
information as are necessary to allow the requesting carrier to implement local dialing
parity in accordance with the requirements of section 251(b)(3).� Section 251(b)(3)

                                           
39 Second BellSouth Louisiana 271 Order, ¶ 267; Bell Atlantic New York Order, ¶ 365.
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creates �the duty to provide dialing parity to competing providers of telephone exchange
service�. Section 153(15) of the Act defines parity as requiring that a CLEC be able to:

�� provide telecommunications services in such a manner that customers
have the ability to route automatically, without the use of any access code,
their telecommunications to the telecommunications services provider of
the customer's designation from among 2 or more telecommunications
services providers (including such local exchange carrier).�

2.  Overview

The parties raised only 1 issue for discussion on Checklist Item 12.  That issue
was resolved between the parties.  In its Second Report and Order implementing the
local competition provisions of the Act, the FCC determined that performances
measures are unnecessary for this checklist item,40 and, therefore, the ROC has not
established any performance measures for Checklist Item 12.

The issue resolved between the parties is discussed in the Paper Workshop
Report on page 54.  The resolved issue relates to Dialing Parity for Lines Provisioned
by UNE-Ps.

3.  Analysis of Evidence on Unresolved Issues

No unresolved issues relating to Checklist Item 12 were presented to the NDPSC
for resolution, and no issues were deferred.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 12.

                                           
40 Second Report and Order and Memorandum Opinion and Order, Implementation of the Local
Competition Provisions of the Telecommunications Act of 1996, CC Docket 96-98 et al., FCC 96-333, 11
FCC Rcd 19392 ¶ 162 (Aug. 8, 1996).
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IV.  CONSULTATIVE REPORT ON GROUP 2 CHECKLIST ITEMS

This report considers unresolved issues on checklist item numbers 1
(interconnection and collocation), 11 (local number portability), 13 (reciprocal
compensation) and 14 (resale).  The record on these checklist items was developed
through workshops, written filings including direct testimony of Qwest, intervenor
comments, rebuttal comments, briefs and final Qwest SGAT language.  Formal hearing
was held before the NDPSC.

The workshop on the Group 2 checklist items consisted of three sessions held
March 26-28, 2000, June 4-8, 2000 and June 25-28, 2000.  Qwest filed written
testimony on July 31, 2000.  On September 5, 2000, the following intervenors filed
testimony:  MCI WorldCom, Inc., McLeodUSA Telecommunications Services, Inc.,
AT&T Communications of the Mountain States, Inc., AT&T Communications of the
Midwest, Inc., TCG affiliates, Electric Lightwave, Inc., NEXTLINK Utah, Inc., Jato
Communications, Inc., Wyoming Consumer Advocate Staff, Sprint Communications
Company L.P., Net Wright LLC, OPCOM, Inc., Visionary Communications,
Wyoming.com and Contact Communications.

Qwest and Net Wright filed rebuttal testimony on September 18, 2000.
WorldCom filed rebuttal testimony on September 29, 2000.  Rhythms Links, Inc.
introduced testimony on October 5, 2000 that was marked as an exhibit.  The following
parties filed briefs on April 10, 2001:  Qwest, AT&T, XO/ELI, Sprint, Visionary and
InTTec and the Wyoming Consumer Advocate Staff.

On May 15, 2001, the facilitator filed his report on checklist item numbers 1, 11,
13 and 14.  The report identified agreed upon and unresolved issues and the facilitator�s
proposed resolutions for unresolved issues.

On May 29, 2001, comments on the report were filed by both Qwest and by
AT&T.

On June 27, 2001, the NDPSC issued a Notice of Hearing scheduling a formal
hearing for July 23, 2001, in the Commission hearing room, State Capitol, 12th Floor,
Bismarck, North Dakota.  The NDPSC stated that it would consider issues that have
been left unresolved in final workshop report on checklist item numbers 1, 11, 13, and
14 and that have not been deferred to another portion of this 271 compliance
investigation.

A formal hearing was held as scheduled on July 23, 2001.  Qwest appeared at
the hearing and presented testimony and evidence in support of its position.  There was
no appearance by intervenors.  On August 20, 2001, Qwest filed a post-hearing
memorandum on Group 2 issues.
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On October 15, 2001, the NDPSC issued is Interim Consultative Report of Group
2 Checklist Items.

On October 30, 2001, Qwest filed a Petition for Reconsideration on the Interim
Group 2 Consultative Report.  Qwest requested that the NDPSC reconsider its
recommendation regarding collocation intervals under checklist item 1.  On November
21, the NDPSC granted Qwest�s petition, and on December 12, 2001, the NDPSC held
an informal hearing on Qwest�s petition for reconsideration.

On January 16, 2002, the Commission issued its First Amended Interim
Consultative Report on Group 2 Checklist Items, which included some revisions to the
Commission�s determinations and recommendations regarding collocation intervals.

The following reflects the NDPSC�s Consultative Report on the Group 2 Checklist
Items.

A.  Checklist Item 1 - Interconnection

1.  Background

Section 271(c)(2)(B)(i) of the Telecommunications Act addresses the competitive
checklist item involving interconnection:  [An ILEC must provide] ��interconnection in
accordance with the requirements of Sections 251(c)(2) and 252(d)(1)��41  Section
251(c)(2) imposes upon Qwest:

[t]he duty to provide, for the facilities and equipment of any requesting
telecommunications carrier, interconnection with the local exchange
carrier�s network�

(A) for the transmission and routing of telephone exchange
service and exchange access;

(B) at any technically feasible point within the carrier�s network;

(C) that is at least equal in quality to that provided by the local
exchange carrier to itself or to any subsidiary, affiliate, or any
other party to which the carrier provides interconnection; and

(D) on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory in accordance with the terms and
conditions of the agreement and the requirements of this
section and Section 252�42

                                           
41 47 U.S.C. § 271.
42 47 U.S.C. § 251(c)(2)
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The FCC has defined the term interconnection as ��the linking of two networks
for the mutual exchange of traffic.�43

2.  Overview

The parties raised and resolved a total of 40 issues related to the interconnection
aspects of Checklist Item 1 prior to filing briefs.  Twelve remaining issues were
presented to the NDPSC with a facilitator�s proposed resolution.

The issues resolved between the parties are discussed in the facilitator�s Report
on Checklist Items 1, 11, 13, and 14 (Workshop One Report) beginning on page 19.
The resolved issues include:

• Interconnection Service Quality
• Limiting Interconnection Options
• Single Points of Interconnection in Each LATA
• Hub Interconnection Arrangements
• Charges for Interconnection Trunking
• Limits on LIS Trunk Traffic Types
• Reciprocal Compensation for Toll Traffic Exchanged
• Defining Jointly Provided Switched Access Traffic
• One-Way Trunk Groups
• Obliging CLECs to Provide Transport to Qwest
• Interconnection Over Direct Trunks Where Available
• Acceptance of Transit Traffic
• Applying Tariff Prices to Signaling for LIS Trunks
• 64 CCC Availability
• MF Signaling
• LIS Trunk Forecasting
• Commission Monitoring of LIS Trunk Provisioning
• Switch Growth Time Intervals
• Responsibility to Build to Forecasts
• Information Exchange for Joint Planning Meetings
• Other Planning Information
• Updates to Information Qwest Makes Available Through Databases
• Protection of Sensitive Forecast Information
• Resizing Underutilized Trunk Groups
• Assessment of Construction Charges
• Trunking Service Standards
• Preference for Two-Way Trunking
• Exchange of Traffic Only in Qwest Local Calling Areas

                                           
43  47 C.F.R. § 51.5
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• Alternate Traffic Routing
• Delivery of CLEC Traffic to Qwest Remote Switches
• LIS Acceptance Testing
• Sharing the Costs of Testing
• Repair Testing
• LIS Trunk Ordering Information
• Using the LERG to Obtain Ordering Information
• Channel Information For Entrance Facilities
• Joint Planning Meetings
• Provisioning Intervals for Interconnection Trunks
• Defining the Service Date for LIS Charges

The unresolved interconnection issues are discussed in the Workshop One
Report beginning on page 33. The issues include:

• Indemnification For Failure to Meet Performance Standards
• Entrance Facilities as Interconnection Points
• EICT Charges for Interconnection Through Collocation
• Mid-Span Meet POIs
• Routing of Qwest One-Way Trunks
• Direct Trunked Transport in Excess of 50 Miles in Length
• Multi-Frequency Trunking
• Obligation to Build to Forecast Levels
• Interconnection at Qwest Access Tandem Switches
• Inclusion of IP Telephony as Switched Access in the SGAT
• Charges for Providing Billing Records
• Combining Traffic Types on the Same Trunk Group

3.  Analysis of Evidence on Unresolved Issues

a.  Indemnification For Failure to Meet Performance Standards

AT&T proposed an SGAT section that would hold CLECs harmless in the event
that Qwest failed to meet the service quality standards of Section 7.1.1.1. AT&T
characterized this language as an �incentive� for Qwest to perform adequately for
�competitors�.

Qwest objected to AT&T�s proposed language on several grounds, including the
fact that this provision would duplicate the Post-Entry Performance Plan (PEPP).

The facilitator determined that AT&T�s proposal was not balanced and did not
adequately consider the unique circumstances of a particular state�s performance
standards and, therefore, recommended that it should not be adopted in the context of
interconnection. Moreover, the facilitator noted that the upcoming workshop on general
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SGAT terms and conditions and the PEPP Workshops would provide more appropriate
opportunities to address the broader aspects of AT&T�s request. The facilitator
recommended there is not a sound basis for concluding that Qwest fails to comply with
the Section 271 checklist on the grounds that its SGAT fails to include a provision
indemnifying CLECs in the event of a failure to meet the standards applicable to
interconnection.

The NDPSC agrees with the facilitator�s recommendation.

b.  Entrance Facilities at Interconnection Points

AT&T proposed changes to SGAT Section 7.1.2.1 to permit it to use a portion of
the entrance facilities it has already acquired under interstate tariffs to provide
InterLATA service to also provide for interconnection to exchange local traffic. AT&T�s
request raised three considerations:

Qwest raised the following concerns in its brief on the issue:
• Should CLECs be able to use such facilities to gain access to unbundled

network elements (UNEs);
• Should CLECs be able to combine local traffic with other types of traffic on

the same trunk groups; and
• Whether the portion of such trunk groups used to provide for the exchange

of local traffic should be priced at TELRIC rates, rather than at the
interstate tariff rate under which a CLEC initially secured the trunks.

As to the first consideration, Qwest agreed to allow interconnection for access to
UNEs using entrance facilities in accordance with the resolution of this issue in
Washington. The facilitator recommended that Qwest should change its SGAT to reflect
the commitment it made in Washington. The facilitator further recommended that the
two remaining parts of this issue should be resolved in the Commingling of InterLATA
and Local Traffic on the Same Trunk Group�s issue in the Reciprocal Compensation
portion of the facilitator�s report.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has reflected the recommended change in its SGAT at Section 7.1.2.1.

c.  EICT Charges for Interconnection Through Collocation

AT&T recommended a change to SGAT Section 7.1.2.2 to: (a) eliminate the
requirement that CLECs pay for interconnection tie pairs; and (b) remove EICT charge
references from Section 7.3.1.2.

Qwest agreed in its brief to accept the resolution of this issue as proposed in the
draft Washington Order.
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The facilitator determined the draft Washington Order reflected a resolution of
this issue that is in accord with the FCC requirements and comports with AT&T�s
request. The facilitator recommended this issue be considered to be resolved upon
Qwest making the SGAT changes reflecting the Washington Order.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the required SGAT changes at Sections 7.3.1.2.1, 7.3.1.2.2, and 7.1.2.2.

d.  Mid-Span Meet POIs

AT&T objected to the requirement that mid-span meet POIs be required to be
within Qwest wire center boundaries and sought the right to interconnect in this fashion
at any technically feasible point.  AT&T also objected to precluding the use of mid-span
meet points to gain access to UNEs.

Qwest agreed to allow this form on interconnection to be used for access to
UNEs, provided that the CLEC pay the UNE rate for the entire facility.

The facilitator recommended that Qwest SGAT be modified to allow this form of
interconnection for access to UNEs.  The modification should also allow CLECs to pay
TELRIC rates for the proportion of the facility used to secure access to UNEs under a
rule that apportions costs first by assigning to UNE access the portion of the facilities
that would be required for UNEs in the absence of a concurrent use for interconnection.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended modification to its SGAT at Section 7.1.2.3.

e.  Routing of Qwest One-Way Trunks

Where a CLEC chooses one-way trunks, Qwest must install its own one-way
trunks to terminate its traffic to that interconnecting CLEC. AT&T proposed that
language be incorporated into SGAT Section 7.2.2.1.2.1 that would allow the CLEC,
rather than Qwest, to control the routing of Qwest one-way trunks back to the CLEC in
order to prevent Qwest from penalizing a CLEC for choosing one-way trunks.

The facilitator recommended that Qwest should have a reasonable degree of
control over the interconnection points and routing for the one-way trunks that it has to
build because CLECs have chosen to interconnect with Qwest through one-way trunks.
The facilitator recognized that the Act does not state or imply that CLECs may choose
Qwest�s points of interconnection.

The NDPSC agrees with the facilitator�s recommendation.
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f.  Direct Trunked Transport in Excess of 50 Miles in Length

Qwest proposed a new SGAT section 7.2.2.1.5 to address transport trunks in
excess of 50 miles in length. Qwest considered this section necessary after it agreed to
allow interconnection at access tandems, which could necessitate direct trunk transport
lengths of several hundred miles.

AT&T argued against Qwest�s SGAT section as denying it the right to choose the
most efficient interconnection points. Qwest responded that the FCC clearly
contemplated distance limitations on ILEC build-outs. The FCC stated, �[r]egarding the
distance from an incumbent LEC�s premises that an incumbent should be required to
build out facilities for meet point arrangements, we believe that the parties and state
commissions are in a better position than the Commission to determine the appropriate
distance that would constitute the required reasonable accommodation of
interconnection.�44

The facilitator determined the issue was essentially an economic one and the
decision should be made with the kinds of data and analysis that one finds in costing
dockets. Without such evidence, the facilitator recommended there was not a sound
basis for deciding whether the proposed 50-mile limit is appropriate and therefore
Qwest�s proposed SGAT provisions should be eliminated.

Qwest requested a modification of the facilitator�s recommendation. Qwest noted
that although the Act requires ILECs to permit CLECs the opportunity to interconnect
with an incumbent�s network at any technically feasible point, it does not say that Qwest
must build those facilities for the CLECs without limitation. Referring the issue to a cost
docket does not resolve Qwest�s concerns because a cost docket develops average
cost based rates. High cost scenarios are not priced out. It is assumed that average
costs will allow Qwest to recover its costs over time. If, however, the CLECs pick and
choose the locations where Qwest must build on their behalf, Qwest may have no ability
to recover its costs. Moreover, the costs of these facilities are recovered, for the most
part, through usage based payments or reciprocal compensation. Thus, if traffic
volumes are small, Qwest may not be able to recover its costs for years, if ever. Given
the costs of providing these interconnections.

Qwest requested the NDPSC to adopt the position from the Utah Commission
Report, which allowed the parties to bring the issue to the state commission to be
decided upon an individual case basis if the parties cannot reach agreement. Qwest
requested modification of the facilitator�s report in accordance with Section 7.2.2.1.5 of
the SGAT.

Although the NDPSC�s general powers set forth in North Dakota Century Code §
49-21-01.7 do not specifically include resolution of this type of dispute, the NDPSC�s

                                           
44 Local Competition Order at ¶ 553 (emphasis added).
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powers under subsection 2 include the power to require telecommunication companies
to conform to �orders of the commission not contrary to law� and under subsection 4 to
�[c]ompel obedience of its lawful orders . . . .�  Accordingly, the Commission has the
power to enforce its orders issued in furtherance of the Commission�s more specific
powers set forth in Chapter 49-21 including the provisions of the N.D.C.C. § 49-21-09
regarding interconnection between telecommunication companies. That section
empowers the Commission to resolve disagreements regarding interconnection
between telecommunication companies including the authority to prescribe reasonable
compensation, terms, and conditions.  It should be noted that the NDPSC�s authority
over interconnection under the Act is limited under N.D.C.C. § 49-21-01.7(14) in that it
may not impose obligations on a telecommunications company that are different or
greater than obligations imposed under the Act.  However, with regard to this issue, the
FCC has imposed no specific limitations, and with regard to the build out of facilities for
meet point arrangements, the FCC has stated that state commissions are in a better
position than the FCC determine the appropriate distance that would constitute the
required reasonable accommodation of interconnection.45

The NDPSC modifies the facilitator�s report on this issue. Qwest�s proposed
modification strikes the correct balance between fostering interconnection and insuring
that CLECs do not ask Qwest to build on their behalf even when it is uneconomic to do
so. We, therefore, adopt the Utah Commission�s position and approve Qwest�s SGAT
language at Section 7.2.2.1.5.

g.  Multi-Frequency Trunking

As indicated in the Resolved Issues portion of the Workshop Report, Qwest
agreed to provide multi-frequency trunking in instances where Qwest switches are
without SS7 capability. AT&T proposed to add language to SGAT Section 7.2.2.6.3 that
would require such trunking where there is SS7 capability, but where it cannot be
provided over multiple routes. AT&T�s concern is for the case where capability will be
lost by a link failure for which there is not an alternate path.

Qwest argued that it does not provide such redundant capability for itself when it
must rely on that single link routing and that the FCC has not addressed the issue.
Qwest also said that it should not be required to provide such redundancy on a
generally available basis because it falls outside reasonably foreseeable CLEC
demand.

The facilitator recommended that the SGAT should be changed to add multi-
frequency trunking when the Qwest central office does not have SS7 diverse routing
because the operational consequences are greater for CLECs who must depend on a
single route.  Sophisticated customers may make carrier-selection decisions on the
basis of the difference in those consequences.

                                           
45 Id.
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The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended change at Section 7.2.2.6.3 of the SGAT.

h.  Obligation to Build to Forecast Levels

The parties disagreed over the language in SGAT Section 7.2.2.8.6 regarding
which forecast should serve as the measure of Qwest�s obligation to provide
interconnection trunks where Qwest�s forecast of a CLEC�s needs are lower than the
CLEC�s own forecast. Qwest agreed that it would use a CLEC�s forecast but wanted a
deposit before doing so in order not to be at risk for recovery of its installation costs
should the CLEC�s actual needs prove to be lower than the forecast at issue. Qwest�s
basis for requiring and refunding deposits was a target of 50% of forecasted usage.

The facilitator recommended this issue be resolved by requiring Qwest to build to
the lower of the two forecasts (typically Qwest�s) with no charge. If a CLEC has failed to
utilize its trunks for 18 continuous months at a rate of at least 50%, Qwest will still build
to the CLEC�s higher forecast if the CLEC pays a deposit, with the deposit being
refunded according to actual trunk usage thereafter. The trunk utilization rate used to
determine whether a deposit is required is to be based on actual trunks in service, not
the number forecasted. The deposit must be refunded if anyone, including Qwest, uses
the trunk within a six-month period.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the required modifications to its SGAT at Sections 7.2.2.8.6, 7.2.2.8.6.1, and
7.2.2.8.6.2.

i.  Interconnection at Qwest Access Tandem Switches

Qwest�s initial SGAT Section 7.2.9.6 precluded interconnection at access-tandem
switches, allowing interconnection only at local-tandem and end-office switches.

Qwest stated that it divides its networks in a fashion that produce what it calls
�local� tandem switches and �access� tandem switches. Qwest said that its network
architecture has historically separated local and long distance traffic, and that it has
separate, mature trunk groups in place to carry both local and long distance calls.
These trunk groups are sized to accommodate the call volumes that Qwest has
historically experienced with growth that can be planned with some precision.

AT&T argued that the SGAT provision violates a requirement of Section
251(c)(2)(B) of the Act that interconnection be permitted at any technically feasible
point, and that Qwest�s refusal to allow interconnection at the access tandems would
require AT&T to bear the unnecessary expense of trunking to Qwest end-office switches
merely to serve a singe customer.
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Qwest responded that CLECs are effectively asking the Commission to
eviscerate Qwest�s long-standing network distinction by allowing CLECs to interconnect
at Qwest�s access tandems and therefore place the CLEC�s local traffic over Qwest�s
traditional long-distance network.

Qwest had agreed to some easing of restrictions on interconnection at its access
tandem switches, and its brief, Qwest agreed to a significant additional change, by
accepting the resolution of this issue as set forth in the Draft Washington Order, which
allowed interconnection at Qwest access tandems subject to certain exceptions.46

Paragraph 147 of that order provides:

Qwest must revise the SGAT to permit interconnection for the exchange of
local traffic at the point determined by the CLEC, in conformance with the
language proposed by AT&T. Qwest must not require interconnection at
the local tandem, at least in those circumstances when traffic volumes do
not justify direct connections to the local tandem. Qwest must do so
regardless of whether capacity at the access tandem is exhausted or
forecasted to exhaust unless Qwest agrees to provide interconnection
facilities to the local tandems or end offices served by the access tandem
at the same cost to the CLEC as interconnection at the access tandem.

The facilitator noted that the Draft Washington Order imposed two potential
qualifications that eliminate requirements to interconnect at local tandems or end
offices.  The first qualification leaves open the door for requiring interconnection at local
tandems or end offices where justified by traffic volumes.  The second qualification
allows Qwest to require interconnection at local tandems or end offices, provided that
Qwest makes such interconnection available at a cost no greater than would be the
case if interconnection had occurred in the access tandem.  The facilitator stated that
these qualifications allow Qwest to limit interconnection at access tandems even in the
absence of showing that such interconnection is technically feasible.  He said that
narrowing these qualifications, however can make their application consistent with the
concept of technical feasibility.

The facilitator noted that Qwest conceded that technical feasibility of
interconnection at its access tandems, and said that in the SWBT Texas 271 Order the
FCC demonstrated that technical feasibility is the correct standard by stating that the
�[I]incumbent LEC is relieved of its obligation to provide interconnection at a particular
point in its network only if it proves to the state public utility commission that
interconnection at that point is technically feasible.�47

The facilitator recommended replacement of Section 7.2.2.9.6 of the SGAT with
the following language proposed by the facilitator.

                                           
46 Qwest Brief at page 3, citing the Draft Order, Washington Utilities and Transportation Commission,
Docket No. UT-003022 & 003040, February 22, 2001 at ¶ 146 and 147.
47 Texas 271 Order at ¶ 78.
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The parties shall terminate Exchange Access Service (EAS/Local) traffic
on tandem or end office switches. When there is a DS1 level of traffic (512
BHCCS) between CLEC�s switch and a Qwest End Office Switch, Qwest
may request CLEC to order a direct trunk group to the Qwest End Office
Switch. CLEC shall comply with that request unless it can demonstrate
that such compliance will impose upon it a material adverse economic or
operations impact. Furthermore, Qwest may propose to provide
interconnection facilities to the local tandems or end offices served by the
access tandem at the same cost to the CLEC as interconnection at the
access tandem. If the CLEC provides a written statement of its objections
to a Qwest cost-equivalency proposal, Qwest may require it only: (a) upon
demonstrating that a failure to do so will have a material adverse affect on
the operation of its network and (b) upon a finding that doing so will have
no material adverse impact on the operation of the CLEC, as compared
with interconnection at such access tandem.

The facilitator also recommended changes to Section 7.1.1 to provide that new or
continued connections to a Qwest�s access tandem are not required where Qwest can
demonstrate that such connections present a risk of switch exhaust and that Qwest
does not make similar use of its network to transport the local calls of its own or
affiliate�s end users. The facilitator further recommended deletion of Section 7.4.5 and
the last two sentences of Section 4.11.2 of the SGAT that limit traffic exchange at
access tandems.

Qwest generally accepted the facilitator�s recommendation, but sought one
clarification to the proposed language for Section 7.2.2.9.6 of the SGAT. Qwest is
concerned that the facilitator�s Report could be read to allow CLECs to carry all their
traffic through access tandems.  Qwest said this could cause monumental problems that
would harm Qwest and CLEC customers alike. Qwest�s long-distance network is simply
not designed to handle all the long distance traffic and a substantial and increasing
percentage of local traffic. Qwest proposed to require CLECs to utilize direct trunks
(move away from the access tandem and create a direct connection between their
switch and the end office that serves the increased volume of traffic) when industry
recognized engineering standards warrant the transition. This is known as the �512 CCS
Rule.� 512 CCS (centum call seconds) is the equivalent of one DS-1 worth of traffic.
Qwest argued that when the 512 CCS standard is met, it is generally more economic
from a cost perspective and less onerous from a traffic volume perspective to install
direct trunks.

Qwest requested modification of the Workshop Report recommendation on this
issue to clarify that Qwest may require CLECs to transition away from tandem trunking
and to direct trunks when the 512 CCS rule is met. Qwest states that the 512 CCS rule
will protect Qwest, CLECs, and end users from unnecessary call blockage. Qwest also
stated that CLECs do not have difficulty with the 512 CCS standard, and that when
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discussing interconnection with the access tandem, CLECs have not challenged the
512 CCS rule and have recognized its appropriateness.

The NDPSC agrees with the facilitator�s recommendation and rejects Qwest�s
request to modify the facilitator�s recommended language for Section 7.2.2.9.6.  The
NDPSC finds that the modification requested by Qwest would shift the burden of
showing technical infeasibility to the CLECs rather than Qwest. The FCC has clearly
placed the burden on the �incumbent LEC to prove to the state commission, with clear
and convincing evidence, that specific and significant adverse impacts would result from
the requested interconnection or access.�48

The NDPSC finds that Qwest has made the recommended changes to Sections
7.1.1, and 7.4.5 of the SGAT.  Qwest, in its North Dakota Second Revision dated
October 25, 2001, has removed the last two sentences of Section 4.11.2 and has
incorporated the facilitator�s recommended language for Section 7.2.2.9.6.

j.  Inclusion of IP Telephony as Switched Access in the SGAT

Qwest initially sought to include Internet Protocol (IP) telephony as �switched
access� traffic in the SGAT.  AT&T objected on the basis that the FCC has exempted
such traffic from access charges.  Qwest agreed to remove IP telephony language from
SGAT Sections 4.39, 4.57, and 7.5.1.

The facilitator determined that Qwest has removed the disputed portions of the
SGAT directly addressing IP telephony.  Other sections of the SGAT that were raised by
AT&T address Internet-bound traffic generally, not IP telephony particularly.  That issue
is addressed later in the Reciprocal Compensation sections of the Workshop Report.
The facilitator recommended that a foundation had not been laid for striking any
additional language from the SGAT to bring it into compliance with this checklist item.

The NDPSC agrees with the facilitator�s recommendation.

k.  Charges for Providing Billing Records

SGAT Sections 7.5.4 and 7.6.3 allow Qwest to charge CLECs for providing billing
records.  Section 7.5.4 applies when local carriers must exchange records to bill an
interexchange carrier for jointly provided switched access and data base inquiries.
Section 7.6.3 applies to transit traffic, requiring payment when a carrier seeks
information necessary to bill the originating carrier.

WCOM objected to the Qwest charges for providing these records because each
party must provide these records to the other and historically neither has charged for

                                           
48 Local Competition Order, § 203
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doing so.  WCOM raised this issue in its original comments, but did not file a brief.  It
should be noted that WCOM is not an intervenor in the North Dakota proceeding.

The facilitator determined that the charge for billing records is reciprocal and the
need for the service in a clear incident of interconnection.  The facilitator recommended
that the charges are appropriate and that there is no basis for questioning the provisions
of the SGAT requiring payment of the charges.

The NDPSC agrees with the facilitator�s recommendation.

l.  Combining Traffic Types on the Same Trunk Group

Sprint objected to the separate trunk group requirements of SGAT Section
7.2.2.9.3.2, which it contended would require inefficient overlay networks to mirror �old�
incumbent networks.

The facilitator noted that this issue is resolved in the Commingling of InterLATA
and Local Traffic on the Same Trunk Group issues in the Reciprocal Compensation
section of the Workshop Report.

The NDPSC agrees with the facilitator�s recommendations.

4. Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 1 � Interconnection.

B. Checklist Item 1 � Collocation

1.  Background

Pursuant to 47 U.S.C. § 251(c)(6), Qwest must:

 . . . provide, on rates, terms and conditions that are just, reasonable, and
nondiscriminatory, for the physical collocation of equipment necessary for
interconnection or access to unbundled network elements at the premises
of the local exchange carrier, except that the carrier may provide for virtual
collocation if the local exchange carrier demonstrates to the state
commission that physical collocation is not practical for technical reasons
or because of space limitations.

47 C.F.R. § 51.323(a) specifies that, �an incumbent LEC shall provide physical
collocation and virtual collocation to requesting telecommunications carriers.�  Physical
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collocation is essentially an offering that enables the requesting carrier to place its own
equipment in the premises of the incumbent for interconnection and access to UNEs.
Virtual collocation occurs when the incumbent provides the equipment for CLEC use.  In
order to satisfy this checklist item, Qwest must demonstrate compliance with the
collocation provisions of the Act and the FCC regulations.

2.  Overview

The parties raised a total of 73 issues for discussion on collocation.  Of these
issues, 54 were resolved before the briefs were filed and the facilitator determined 4
issues should be addressed in other contexts.  Fifteen issues were presented to the
NDPSC with the facilitator�s proposed resolution.

The issues resolved between the parties are discussed in the Paper Workshop
Report beginning on page 52.  The resolved issues include.

• Limiting Collocation to Wire Centers
• ICDF Collocation
• Virtual Collocation Repair
• Maximum Caged Physical Collocation Space
• Minimum Space Footage Requirements
• Subleasing Collocation Space Among CLECs
• Adjacent Collocation Definition
• Adjacent Collocation Terms and Conditions
• Limiting Obligations to Feasibility and Technical Standards
• Collocation of Switching-Capable Equipment
• UNE Demarcation Points in Collocation Situations
• Direct Connections of CLEC and Qwest Equipment
• Incorporating Technical Publications by Reference
• Safety Standards
• Deadline for Providing CLECs Certain Collocation Information
• Including Power Availability Information in Space Availability Reports
• Expansions of Space Available for Collocation
• Tours of Space-Limited Collocation Premises
• Providing Floor Plans for Space-Limited Premises
• Listing of Space-Limited Premises
• Reclamation of Space to Use for Collocation
• Unauthorized Access
• Facility Access
• CLEC to CLEC Interconnection
• Direct Connections
• Converting from Virtual to Cageless Collocation
• Subcontracting Construction
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• Power Outages
• Performance Standards for Qwest Virtual Collocation Installations
• Providing Software Options and Plug-in Information to Qwest
• Cost for Virtual Collocation Maintenance and Repair
• Efficient Space Use
• Efficient Space Design
• Leasing of Collocated Equipment
• Early Access to Collocation Space
• Halting Non-Compliant CLEC Work
• Space Reclamation
• Use of Other Technologies
• Fiber Entrance Facilities
• Dual Entrance Facilities
• Dedicated Interoffice Transport
• ICDF Construction Charges
• Express Fiber Entrance Facilities
• Minimum Inspection Labor Charge
• Security Charges
• Prorating Preparation and Installation Charges; Contractor Selection
• Housekeeping Charges
• CLEC Order Changes; Impact on Intervals
• Space Reservation After Quote Delivery
• Timing Between Collocation Completion and Transport Orders
• Determining When Virtual Collocation is Complete
• Virtual Collocation Failure Notices and Repairs
• ICDF Repair
• Minimum Blocks for Termination Orders

The issues deferred or addressed elsewhere are:
• Reciprocal Compensation for Collocation Facilities Used for

Interconnection.  This issue is discussed in the Consultative Report on
Group 2 Checklist Items, Checklist Item 13 � Reciprocal Compensation,
Including Collocation Costs in Reciprocal Compensation section of this
report.

• Collocation Costs-Deferred to the Utah Commission Cost Proceeding.
This deferred issue is state-specific and therefore not discussed as part of
the North Dakota report.

• Lack of Available Facilities� This issue is discussed in the Consultative
Report on Group 2 Checklist Items, Common Issues, Lack of Available
Facilities section of this report.

• APOTS-CFA Information�Deferred to SGAT General Terms and
Conditions Workshop if not considered closed.  Qwest states that this
issue was resolved prior to the General Terms and Conditions Workshop
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by including a �Ready for Service� definition in section 4 of the SGAT to
include APOT-CFA as a criterion for Ready for Service.

The unresolved issues are discussed in the Workshop Report beginning on page
74.  The issues include:

• �Product� Approach to Collocation
• Adjacent Collocation Availability
• Precluding Virtual Collocation at Remote and Adjacent Premises
• Cross Connections at Multi-Tenant Environments
• Listing of Space-Exhausted Facilities
• ICB Pricing for Adjacent and Remote Collocation
• Conversion of Collocation Type�Payment of Costs
• Recovery of Qwest Training Costs
• Removal of Equipment Causing Safety Hazards
• Channel Regeneration Charges
• Qwest Training Costs for Virtually Collocated Equipment
• Requiring SGAT Execution Before Collocation May Be Ordered
• Forfeiture of Collocation Space Reservation Fees
• Collocation Intervals
• Maximum Order Numbers

3.  Analysis of evidence on unresolved issues

a.  �Product� Approach to Collocation

This issue has two distinct aspects:
• Whether it was reasonable for Qwest to require application of the BFR

process before making new forms of collocation (i.e., those not detailed in
the SGAT) available; and

• How to address inconsistency between SGAT provisions and underlying
technical and administrative documents to provide equipment
specifications, administrative or procedural requirements for ordering, and
the like.

AT&T objected to the BFR process, which it considered cumbersome, but failed
to offer a suitable alternative. AT&T argued that the application of collateral and
inconsistent requirements reflected what it called an attempt by Qwest to �productize�
the services that it provides to CLECs.  AT&T sought to withhold a certification of Qwest
compliance with the Section 271 checklist until its collocation policies and performance
requirements could be shown to be in compliance with its SGAT and interconnection
requirements.
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The facilitator recommended that Qwest could require application of the BFR
process for new forms for collocation but further recommended the following addition to
SGAT Section 8.1.1:

Other types of collocation may be requested through the BFR process.  In
addition, where Qwest may offer a new form of collocation, Qwest may
order that form as soon as it becomes available and under the terms and
conditions pursuant to which Qwest offers it.  The terms and conditions of
any such offering by Qwest shall conform as nearly as circumstances
allow to the terms and conditions of this SGAT.  Nothing in this SGAT
shall be construed as limiting the ability to retroactively apply any changes
to such terms and conditions as may be negotiated by the parties or
ordered by the state commission or any other competent authority.

The facilitator recommended that waiting until every Qwest technical and other
parallel document affirmatively agrees with every aspect of the SGAT is not functional
and that it is wholly unrealistic to expect that such documentation be perfectly consistent
with the contents of the SGAT.  The facilitator recommended that the workshop on
general SGAT terms and conditions should explore ways to establish a clear hierarchy
of authorities in cases where inconsistencies exist between SGAT provisions and
underlying technical and administrative documents.  Pending that consideration, the
facilitator recommended that Section 271 compliance need not await the rationalization
of any documents that provide contradictory requirements or guidance on matters of
central importance.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has modified its SGAT Section 8.1.1 to comply with the recommendation.

b.  Adjacent Collocation Availability

McLeodUSA argued that the adjacent collocation option should not be limited to
situations where space has been exhausted.  Qwest objected on the grounds that the
FCC has specifically declined to require adjacent collocation where there remains
collocation space in an existing structure.  McLeodUSA did not respond to Qwest�s
argument, and provided no testimony to support its position.

The facilitator recommended there should be no requirement for Qwest to include
the availability of adjacent collocation in the SGAT when existing space is available.

The NDPSC agrees with the facilitator�s recommendation.

c.  Precluding Virtual Collocation at Remote and Adjacent Premises

AT&T objected to virtual collocation restrictions in the SGAT Sections 8.1.1.8,
8.2.7, 8.2.7.2, 8.4.6.1, and 8.6.5.1, and argued virtual collocation may be necessary in
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remote locations where space limitations preclude physical collocation.  AT&T also
argued that both physical and virtual collocation is required under 47 C.F.R. §
51.323(a).49 AT&T stated that the FCC does not distinguish between remote and other
premises in determining when virtual collocation is to be required.

Qwest argued that if there is no room for physical collocation, then there could
not �by definition� be any space for virtual collocation.  Qwest quoted a recent FCC
order addressing space limitations at remote premises:50

We note that configuration of remote terminals may make it impossible for
the incumbent to place collocators in separate space isolated from the
incumbent�s own equipment.�

The facilitator stated that Qwest has cited no evidence in the record to support a
claim that a lack of space for physical collocation, even without physical separation of
the Qwest and CLEC facilities, necessarily precludes every conceivable form of virtual
collocation.  The facilitator pointed out that Section 251(c) of the Act sets forth the
obligation to provide physical collocation, and that virtual collocation is an option where
technical reasons or space limitations make physical collocation �not practical.�51 The
facilitator recommended the SGAT should be changed to assure that virtual collocation
in remote locations is not precluded or limited to any greater extent in remote premises
than it is at wire centers.

The Commission agrees with the facilitator�s recommendation and finds that
Qwest has made the recommended change to its SGAT at Sections 8.1.1.8, 8.2.7.1,
8.2.7.2, 8.4.6.1, and 8.4.6.2 of the SGAT.

d.  Cross Connections at Multi-Tenant Environments

AT&T argued that SGAT Section 8.1.1.8.1 placed inappropriate restrictions on
access to the Network Interface Device (NID) in multi-tenant environments (MTEs).
AT&T argued that Qwest�s SGAT, by imposing collocation obligations in such cases,
would deprive it of the right that the FCC has given a CLEC to �connect its loops, via its
own NID, to the incumbent LEC�s NID.�52

Qwest considered the issue to be resolved based on its agreement not to require
collocation �in MTE terminals located in or attached to customer-owned buildings where
no electronic equipment, power, or heat dissipation is required.�

                                           
49 47 C.F.R § 51.323(a) provides that �[a]n incumbent LEC shall provide physical collocation and virtual
collocation to requesting telecommunications carriers.�
50 Order on Reconsideration at ¶107 (Second Further Notice of Proposed Rulemaking in CC Docket No.
98-147).
51 47 U.S.C. § 251(c)(6).
52 AT&T Brief at page 42, citing the UNE Remand Order at ¶¶ 230 and 233.
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The facilitator stated that much of the debate about this issue missed the real
point involved, which is the identification of reasonable limits and protections on CLEC
access to Qwest equipment that commonly serves more customers than the ones a
CLEC will serve.  The facilitator recommended that Qwest�s proposal is a sound
solution to the general question of the non-application of collocation requirements to
MTE terminals and that it is not necessary to add AT&T�s proposed amendment to
Section 8.1.1.8.1 of the SGAT.

The NDPSC agrees with the facilitator�s recommendation.

e.  Listing of Space-Exhausted Facilities

AT&T sought a requirement that Qwest�s notification to CLECs of premises that
do not have remaining collocation space should include not only all wire centers but all
other potential collocation premises including locations where CLECs have not asked
about space.

AT&T, in its brief, argued that Qwest may not limit the information only to wire
centers, let alone further limit it to wire centers that Qwest discovers to be full only as a
result of providing a CLEC-requested space availability report for a particular wire
center. AT&T cited 47 C.F.R. § 51.321(h), the FCC rule that AT&T believes to require
the broadly scoped report that it asked for in its testimony.53  The FCC rule at 47 C.F.R.
§ 51.321(h) provides that:

Upon request, an incumbent LEC must submit to the requesting carrier
within ten days of the submission of the request a report indicating the
incumbent LEC�s available collocation space available at each requested
premises, the number of collocators, and any modifications in the use of
the space since the last report.  This report must also include measures
that the incumbent LEC is taking to make additional space available for
collocation.  The incumbent LEC must maintain a publicly available
document, posted for viewing on the incumbent LEC�s publicly available
Internet site, indicating all premises that are full, and must update such a
document within ten days of the date at which a premises runs out of
collocation space.

Qwest argued that it has no duty to inventory even wire centers, absent a specific
CLEC request, and said that 47 C.F.R. § 51.321(h), when read as an integrated whole,
makes it clear that the FCC intended the web site requirement to consist essentially of a
compilation of information gleaned through Qwest responses to CLEC requests.  Qwest
also argued that requiring it to maintain a list of all �premises� would require an
unreasonable burden of inventorying the numerous places where a CLEC might request

                                           
53 AT&T Brief at pages 59 and 60.
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collocation, including cable vaults, pedestals, and any other �structure� located on public
right-of-way.

The facilitator stated that it is not reasonable to impose on Qwest the obligation
to investigate every single place in its network where collocation could take place, and
to do it at not greater than 10-day intervals in order to keep its web site current.  The
facilitator further stated that considering the mismatch between resource expenditure
and benefits to be obtained, it becomes clear that the FCC had in mind a different use
of the term �premises� in the context that is relevant here.

The facilitator recommended that Qwest�s obligation to provide notice on the
availability of collocation space should be limited to wire centers but that the obligation
should apply whether or not there has been a CLEC requested space availability report.
The facilitator recommended that Qwest SGAT Section 8.2.1.13 be amended to include
the following:

Notwithstanding the foregoing, the Qwest website will list and update
within the 10-day period all wire centers that are full, whether or not there
has been a CLEC requested availability report.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has modified Section 8.2.1.13 of its SGAT in accordance with the recommendation of
the facilitator.

f.  ICB Pricing for Adjacent and Remote Collocation

Qwest proposed that adjacent and remote collocation be priced on an individual
case basis (ICB) under SGAT Sections 8.3.5 and 8.3.6.  Qwest reasoned that its lack of
experience in offering such forms of collocation necessarily precluded the development
of standard prices.  Qwest also noted that adjacent collocation could require new
construction in widely varying and unpredictable circumstances.

AT&T argued that Qwest should be required to develop a standard list of
adjacent and remote collocation offerings, which should, where possible, incorporate
rate elements.

The facilitator determined that this proceeding cannot identify and price any
standard forms of adjacent and remote collocation; however, neither should it conclude
that there is no way to price such standard forms except under the SGAT�s ICB
approach.  The facilitator recommended that SGAT Sections 8.3.5.1 and 8.3.6 should
include the phrase �except where the Commission finds that standard pricing elements
can be reasonably identified and their cost determined.�

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
SGAT Sections 8.3.5.1 and 8.3.6.1 have been modified in accordance with the
facilitator�s recommendation.
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g.  Conversion of Collocation-Type Payment of Costs

JATO asked for the elimination of ICB pricing for collocation conversions type
and JATO specifically objected to having to pay for the elimination of SPOT frames.  It
should be noted that JATO has not intervened in the North Dakota proceeding.

Qwest objected to eliminating provisions for recovery of its costs for these two
activities.

The facilitator found there is no basis for concluding that the circumstances
involved in converting among collocation types will be so similar as to support standard
pricing.  The facilitator also found that JATO supplied no evidence to support its claim
about SPOT frames.  The facilitator recommended that neither of JATO�s pricing
recommendations be adopted.

The NDPSC agrees with the facilitator�s recommendation.

h.  Recovery of Qwest Training Costs

WCOM argued that SGAT Section 8.2.2.7, which allows Qwest to recover the
cost of training its employees responsible for installing, maintaining, and repairing
virtually collocated equipment, is unreasonable and should be stricken.  WCOM stated
that CLECs should themselves be able to provide the training to Qwest employees for
CLEC virtually collocated equipment or contract with Qwest for it at �reduced rates.�

Qwest argued it is proper for it to recover the costs of training related to
equipment that a CLEC collocates that is unfamiliar to Qwest personnel.

The facilitator recommended that because Qwest must maintain and repair
virtually collocated equipment, it should have the ability to identify and provide training
reasonably required to perform those duties and that WCOM�s request for �reduced
rates� is unclear.  The facilitator also noted that SGAT Section 8.2.2.8, which addresses
maintenance and repair costs, explicitly limits Qwest�s recovery to costs that are
�reasonable,� and that it might well be argued that such a limitation is implied even
where it is not stated.  The facilitator made no recommended change to the SGAT.

The NDPSC agrees with the facilitator�s recommendation.

i.  Removal of Equipment Causing Safety Hazards

SGAT Section 8.2.3.10 allows Qwest to remove or correct non-compliant
equipment problems at CLEC expense, provided it has given the CLEC a 15-day notice
of Qwest�s determination that such a problem exists.
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AT&T, JATO, and McLeodUSA raised concerns about various provisions of this
section.

Qwest agreed to change the section to:
• Limit its scope to nonconformance with NEBS Level 1 safety standards.
• Provide written notice detailing the requirement not met and the specific

equipment involved.
• Attest by affidavit that all Qwest equipment at the office complies with the

standard at issue.
• Acknowledge CLEC rights to pursue objections to the state Commission

or a court.
• Allow more than 15 days to correct unsafe conditions, where required.

The CLECs did not respond whether their concerns were fully addressed by the
Qwest changes.

The facilitator recommended that the CLEC proposed conditions beyond those
that Qwest agreed to incorporate in the SGAT are not appropriate for inclusion.

The NDPSC agrees with the facilitator�s recommendations.

j.  Channel Regeneration Charges

SGAT Section 8.3.1.9 allows Qwest to charge CLECs a �channel regeneration
charge� when the distance from the leased physical collocation space or from the
collocated equipment (for virtual collocation) to the Qwest network is of sufficient length
to require regeneration.  CLECs generally objected to paying for channel regeneration.

The facilitator recommended that the SGAT should be amended to include the
sentence below to remove the right to charge for regeneration if another available
location for collocation exists that would not require regeneration; however, where no
such location exists, Qwest can charge for providing such regeneration:

�Channel regeneration charges shall not apply if Qwest fails to make
available to CLEC:  (a) a requested, available location at which
regeneration would not be necessary or; (b) collocation space that would
have been available and sufficient but for its reservation for the future use
of Qwest.�

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has amended Section 8.3.1.9 in accordance with the recommendation.
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k.  Qwest Training Costs for Virtually Collocated Equipment

McLeodUSA requested that charges Qwest must incur for training under SGAT
Section 8.3.2.2 should be prorated if more than one additional CLEC selects the same
equipment type, and prorating should be on the basis of the number of equipment units
of each CLEC involved.

Qwest responded that it had agreed to reduction by half for a second CLEC, but
did not address why prorating should stop with the second CLEC.

The facilitator recommended the last sentence of Section 8.3.2.2 should be
revised to read:

Where more than one CLEC in the same metropolitan area selects the
same virtually collocated equipment, the training costs shall be prorated to
each according to the number of CLECs selecting.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has added the recommended language in Section 8.3.2.2 of the SGAT.

l.  Requiring SGAT Execution Before Collocation May Be Ordered

JATO objected to a requirement that a CLEC first execute the SGAT before it
may begin the process of collocation ordering.

The facilitator recommended that Qwest should make a demonstration that the
SGAT will not preclude collocation ordering (with reasonable cost protections for Qwest)
before the SGAT has been executed.

The NDPSC agrees with the facilitator�s recommendation.  At the hearing before
the NDPSC on July 23, 2001, Qwest provided reference to its policy for parallel
processing of collocation orders which allows CLECs to place collocation orders under a
�letter agreement� with Qwest that spells out the parties� rights and obligations pending
approval of the Interconnection Agreement by the state commission.  The Commission
finds that Qwest has made the demonstration recommended by the facilitator and
adopted by the Commission.

m.  Forfeiture of Collocation Space Reservation Fees

AT&T objected to the requirement of SGAT Section 8.4.1.7.4 that CLECs forfeit
the nonrecurring collocation space reservation fee upon cancellation of the reservation.

Qwest responded partially to CLEC concerns by reducing the deposit subject to
forfeiture from 50 to 25 percent of the nonrecurring charges applicable to the space
reserved.  Qwest also added a new SGAT Section 8.4.1.8, which provides a lower cost
way to provide some of the benefits of space reservation.  Qwest conceded that it does
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not bear the same costs when it abandons reserved space.  Qwest defended the 25
percent forfeiture because: (1) Qwest has to commit resources to respond to
reservation requests; (2) the forfeiture acts as an inducement for CLEC not to
warehouse space inefficiently; and (3) the forfeiture will inhibit the development of a
secondary market for reserved space.

The facilitator determined that Qwest�s proposal is supported by both the need
for recovery of actual costs and the prevention of wasteful or inappropriate use of space
reservations.  The facilitator noted that the FCC recognizes that measures to prevent
wasteful warehousing of collocation space are appropriate.54  The facilitator
recommended that Qwest�s SGAT provision is appropriate.

The NDPSC agrees with the facilitator�s recommendation.

n.  Collocation Intervals

On August 10, 2000, the FCC released its Collocation Reconsideration Order,55

which established a national standard for processing physical collocation applications
and provisioning physical collocation arrangements.  The FCC required that, �except to
the extent a state sets its own collocation provisioning standard or an interconnection
agreement between an incumbent LEC and a requesting carrier sets an alternative
standard, an incumbent LEC must complete physical collocation provisioning within 90
calendar days after receiving an acceptable collocation application.�56  The FCC further
stated that its goal in issuing the Collocation Reconsideration Order �was to ensure that
incumbent LECs provide physical collocation on terms that are just, reasonable, and
nondiscriminatory in all states, rather than just those states that have established their
own application processing and provisioning standards for physical collocation.�57  The
FCC did not set virtual collocation intervals.58

Qwest filed a request with the FCC for waiver of the physical collocation
provisioning intervals.  Qwest requested either a 45-day or a 90-day interval when the
requesting carrier has provided a collocation forecast and provisioning intervals ranging
from 90 to 240 days when the requesting carrier has not provided a timely collocation
forecast.  The longest provisioning intervals were for arrangements requiring the
installation of a power plant, diesel generator, or heating, ventilation, or air conditioning

                                           
54 See 47 C.F.R. § 51.323(f)(6).
55 See Order on Reconsideration and Second Further Notice of Proposed Rulemaking and Fifth Order
Notice of Proposed Rulemaking, Deployment of Wire Line Services Offering Advanced
Telecommunications Capability and Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 98-147, FCC 00-297, Paragraph 64 (Released August
10, 2000) (Collocation Reconsideration Order).
56 Id. at ¶ 29.
57 Id. at ¶¶ 20-22.
58 Id. at ¶ 32.
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equipment.  On November 7, 2000, the FCC released an Amended Order59 that clarified
its earlier decision, and granted waivers during an interim period of the 90-day
provisioning interval set in the Collocation Reconsideration Order.  The waiver provided
for an interval of no more than 150 calendar days when the CLEC fails to provide a
forecast.  The FCC stated that granting of the interim waivers would give the states time
to evaluate whether different intervals are more appropriate in their states.60  The FCC
also stated that by granting the waivers, the FCC was in no way retreating from its
determination that a national standard for such intervals is essential in the absence of
state commission action of such intervals.61  Also in the Amended Order, the FCC
stated that Qwest need not file SGAT or tariff amendments to incorporate the national
standards for physical collocation provisioning intervals set in the Collocation
Reconsideration Order in those states where Qwest would implement the interim
physical collocation provisioning intervals.62  On November 27, 2000, Qwest filed a
revision to its SGAT to implement the interim intervals effective January 21, 2001.

In this 271 proceeding, Qwest�s proposed SGAT sections 8.4.2.4.1, 8.4.2.4.2,
8.4.3.4.1, and 8.4.3.4.2 contain a 90-day provisioning interval for physical and virtual
collocation when Qwest receives a forecast at least 60 days in advance of a complete
collocation application.  Failure to provide a timely forecast extends the provisioning
interval to 120 days under SGAT sections 8.4.2.4.3, 8.4.2.4.4, 8.4.3.4.3, and 8.4.3.4.4.
For physical and virtual collocation requests involving major infrastructure modifications
and where no forecast is provided, Qwest�s SGAT Sections 8.4.2.4.5 and 8.4.3.4.5
provide a 150-day provisioning interval.  Qwest�s SGAT Sections 8.4.2.4.6 and 8.4.3.4.6
provide that for physical and virtual collocation requests involving major infrastructure
modifications where a forecast is provided, Qwest will attempt to meet the 90-day
provisioning interval, but if Qwest is unable to meet the interval, it may seek waiver from
the state commission to extend the interval.

Qwest�s proposed SGAT Sections 8.4.4.4.1 and 8.4.4.4.2 contain a 45-day
provisioning interval for interconnection distribution frame (ICDF) collocation when
Qwest receives a forecast at least 60 days in advance of a complete collocation
application.  Failure to provide a timely forecast extends the provisioning interval to 90
days under SGAT Sections 8.4.4.4.3 and 8.4.4.4.4.

The parties went to impasse over whether Qwest could extend the interval it
takes to provision physical or virtual collocation when the CLEC fails to submit a
forecast.

                                           
59 Memorandum Opinion and Order,   In the Matter of Deployment of Wireline Services Offering
Advanced Telecommunications Capability,  CC Docket No. 98-147, DA 00-2528 (released November 7,
2000). (Amended Order)
60 Id. at ¶ 11.
61 Id. at ¶ 9.
62 Id. at ¶ 20
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In addition, AT&T proposed a number of changes to the SGAT language
addressing virtual collocation (Section 8.4.2), physical collocation (Section 8.4.3), and
ICDF collocation (Section 8.4.4). These changes include:

• Changing from 45 days to 60 days the deadline by which CLEC
equipment must be delivered for virtual collocation.

• Providing in the case of all forms of collocation that Qwest must use best
efforts to minimize the interval provided in those cases where it permitted
to extend the standard intervals.

• Requiring Qwest to complete forecasted virtual and physical collocations
requiring major infrastructure modifications in the 90-day interval.

• Requiring Qwest to complete unforecasted virtual and physical
collocations within the same intervals as apply to forecasted ones (90
days from completed application receipt), unless Qwest demonstrates
insufficient space, power, or HVAC, in which case 120 days would be
allowed. In the case when major infrastructure modifications are required,
including conditioning space, permits, DC Power Plant, Standby
Generators, Heating, Venting or Air Conditioning Equipment, Qwest would
be allowed 150 days unless contested by the CLEC.

• Allowing the ICDF interval to increase from 45 to 90 days if unforecasted,
but only if there is insufficient existing ICDF space or space to add
additional ICDFs in an amount sufficient to meet all forecasted needs.

The facilitator agreed with AT&T that an increase in the provisioning interval for
physical and virtual collocation for failure to forecast should be allowed only where there
is inadequate space, power, or HVAC capability.  The facilitator rested his decision on
the premise that the SGAT should not punish CLECs for �a failure to provide perfect
foresight� and that the FCC cannot be read as having given blanket authorization to
interval extensions in a case of a failure to forecast.  The facilitator did however state
that �[i]t is true that the lesser the quality of CLEC forecasting the greater will be Qwest�s
difficulty in responding to collocation requests.�  For ICDF collocation, the facilitator
made no change to Qwest�s revised proposal of 90 days for unforecasted applications
and 45 days for forecasted applications.

Also, the facilitator recommended that AT&T�s space, power, and HVAC limits on
extending virtual, physical, and ICDF collocation should be incorporated into SGAT
Sections 8.4.2, 8.4.3, and 8.4.4, but recommended that Qwest retain the right to petition
to extend the period for forecasted collocations that will require major infrastructure
modification.

On October 26, 2001, Qwest filed a revised SGAT with the NDPSC setting forth
the following provisioning intervals:

• For forecasted virtual collocation requests: 90 days, or 45 days after the
CLEC Equipment Delivery Date.
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• For unforecasted virtual collocation requests not requiring major
infrastructure modifications: 120 days, or 45 days after the CLEC
Equipment Delivery Date

• For forecasted virtual collocation requests requiring major infrastructure
modifications: 90 days (may seek waiver from NDPSC for longer interval).

• For unforecasted virtual collocation requests requiring major infrastructure
modifications: 150 days when uncontested by CLEC.

• Deadline by which CLEC equipment must be delivered for virtual
collocation: 53 days.

• For forecasted physical collocation requests: 90 days
• For unforecasted physical collocation requests: 90 days
• For forecasted physical collocation requests requiring major infrastructure

modifications: 150 days when uncontested by CLEC.
• For unforecasted physical collocation requests requiring major

infrastructure modifications: 150 days when uncontested by CLEC.
• For forecasted ICDF collocation requests: 90 days.
• For unforecasted ICDF collocation requests: 90 days.

The North Dakota legislature has been very clear that it does not want, or intend,
to give the NDPSC any authority under the telecommunications law except authority
that the legislature specifically provides.  The NDPSC has only such powers in the
regulation of public utilities as have been conferred upon it by the legislature.63  The
NDPSC has general authority over connections between telecommunications
companies.64  However, the legislature has limited that general authority in some
aspects relating to the Act, in that the NDPSC�s general authority is limited to approval
or rejection of interconnection agreements under sections 251 and 252 of the Act65 and
to receiving and approving or rejecting a statement of generally available terms under
section 252(f) of the Act.66  The legislature further limited the NDPSC�s authority under a
North Dakota law which authorizes the NDPSC to adopt rules consistent with state law
to carry out the provisions of these specific sections dealing with the Act, but provides
that the rules �may not impose obligations on a telecommunications company that are
different or greater than obligations imposed under the act.�67  Under North Dakota law,
when a general provision of a statute is in conflict with a special provision in the same or
in another statute, and the conflict is irreconcilable, the special provision prevails and is
construed as an exception to the general provision unless the general provision is
enacted later and it is the manifest intent of the legislature that the general provision
should prevail.68  It should be noted that the special limitations contained in N.D.C.C. §§

                                           
63 Williams Electric Cooperative, Inc. v. Montana-Dakota Utilities Co., 508 N.W.2d 508 (N.D. 1956)
64 N.D.C.C. § 49-21-09
65 N.D.C.C. § 49-21-01.7(9)
66 N.D.C.C. § 49-21-01.7(10)
67 N.D.C.C. § 49-21-01.7(14), (italics added)
68 N.D.C.C. § 1-02-07
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49-21-01.7(9), 49-21-01.7(10) and 49-21-01.7(14) relating to interconnection were
enacted later than the general language contained in N.D.C.C. § 49-21-09.

Rules that are adopted by an administrative agency in North Dakota have the
force and effect of law.69  Since the NDPSC has no authority to adopt rules that impose
obligations on a telecommunications company that are different or greater than
obligations imposed under the Act, it likewise has no authority to issue an order that
would impose obligations that are different or greater than the Act.

Based on the ND law discussed above and the proposals in this proceeding, the
NDPSC recommends the following:

• Qwest�s proposed provisioning intervals for virtual collocation requests are
acceptable since neither the FCC nor the state has adopted standards for
virtual collocation provisioning.

• Qwest�s proposed 90 day provisioning interval for forecasted or
unforecasted physical collocation requests that do not require major
infrastructure modifications is consistent with the FCC interim national
standards and is acceptable.

• For forecasted physical collocation requests requiring major infrastructure
modifications, Qwest�s proposed 150 day provisioning interval is not
consistent with the FCC interim national standards.  The NDPSC
recommends the provisioning interval be changed to 90 days to be
consistent with the FCC interim national standard since the state has not
adopted it own standards.

• Qwest�s proposed 150 day provisioning interval for unforecasted physical
collocation requests requiring major infrastructure modifications is
consistent with the FCC interim national standards and is acceptable.

• For forecasted ICDF collocation requests, Qwest�s proposed 90-day
provisioning interval is not consistent with the FCC interim national
standards.  The NDPSC recommends the provisioning interval be
changed to 45 days to be consistent with the FCC interim national
standard and the Facilitator�s recommendation since the state has not
adopted it own standards.

• Qwest�s proposed 90 day provisioning interval for unforecasted ICDF
collocation requests is consistent with the FCC interim national standards
and is acceptable.

The NDPSC finds that Qwest, in its North Dakota Fourth Revision dated
February 19, 2002, has changed the provisioning interval for forecasted physical
collocation requests requiring major infrastructure modifications from 150 days to 90
days as recommended by the NDPSC.  This was accomplished by removing SGAT
Section 8.4.3.4.5, which had provided for the 150-day interval thereby reverting to the
90-day interval provided by Section 8.4.3.4.1.  In addition, SGAT Section 8.4.3.4.6 was
                                           
69 N.D.C.C. § 28-32-06
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added to retain the 150-day interval for unforecasted physical collocation requests
requiring major infrastructure modifications.

The NDPSC finds that Qwest, in its North Dakota Fourth Revision dated
February 19, 2002, has revised Section 8.4.4.4.4 to change the provisioning interval for
forecasted ICDF collocation requests from 90 days to 45 days as recommended by the
NDPSC.

o.  Maximum Order Numbers

SGAT Section 8.4.1.9 limits Qwest�s obligation to meet collocation orders to 5
orders per CLEC per state per week.

The facilitator recommended that Qwest should have the opportunity to adjust
collocation intervals when the workload becomes unmanageable, however, he was
concerned that 5 orders from one CLEC in a single state, whatever their complexity and
whatever else is happening across the rest of Qwest�s 13 states, would not serve well
as an expression of the level of work that Qwest can reasonably be expected to
accommodate.  He recommended the parties propose SGAT language in their response
to the Report.  He further suggested the proposals address the following criteria:

• Why any state-specific (as opposed to regional or sub-regional) limit
should be considered to comport fully with the way that Qwest responds to
collocation requests.

• How the FCC�s sound recognition that complexity of the applications is
material should be reflected in any provision granting Qwest relief from
established intervals.

• Why an argument that rejects any defined standard of relief (i.e., one
expressed in terms of a specific language proposal) should not be viewed
as justifying a default to another defined standard, however liberally
expressed.

• Whether between the end-points of the application frequency cited by
Qwest (34 to over 800 per month across the region) lies the level of
applications to which Qwest can be expected to respond.

AT&T submitted proposed SGAT language that did not adjust collocation
intervals but rather required Qwest to demonstrate to the Commission that a failure to
meet collocation intervals was due solely to the fact that Qwest received an
extraordinary number of complex collocation applications within a limited timeframe.
Because AT&T did not participate in the hearing before the Commission, it did not
specifically address the facilitator�s criteria for its proposal.

Qwest proposed retention of the existing SGAT language that limits Qwest�s
obligation to meet the collocation intervals to a maximum of 5 collocation applications
per CLEC per week per state.  Qwest states that although the issue of collocation
workload is somewhat of a regional issue, the SGAT is a state-specific contract.
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Therefore, Qwest can only address this issue through state specific limitations.  It is
unreasonable to expect that North Dakota CLECs or customers should accept a
unilateral limit on North Dakota collocation applications because of a large number of
CLEC applications in another state.  Qwest�s proposal strikes a balance between the
regional nature of this issue and each state�s specific interest in accommodating
collocation requests within that state.

Because of the significant variance in the nature and complexity of collocation
requests, it is not reasonable in the context of SGAT language to develop a formula that
would determine interval relief based upon a rating of collocation complexity.  This
would add a further level of administrative and discretionary decision making which
would unnecessarily complicate the process and undoubtedly lead to disputes.  Qwest�s
request to address collocation intervals is directed to deal with unusually large volumes
in a short time period.  Each month, Qwest receives collocation requests that have
varying levels of complexity.  Therefore, Qwest�s staff is prepared to handle a
reasonable number of complex orders within an anticipated level of requests.  The
difficulty, however, arises when the expected number or orders increases substantially
which include the normal proportion of complex orders.  Limitations in those situations
are necessary to allow Qwest to adequately manage its workload.  Although order limits
cannot be designed to address every situation, Qwest�s proposal is a reasonable
method of dealing with unexpected large volumes of collocation requests.

Qwest�s proposal does not reject a defined standard and therefore the third
criterion of the facilitator�s report is not applicable for review of Qwest�s proposal.

Qwest presented an exhibit in its comments showing that with the exception of
March and April 2000, Qwest received between 115 and 385 collocation applications
per month region wide.  Qwest�s performance data also shows that the number of
collocation applications is stabilizing and, if anything, decreasing. Qwest must have staff
employees to meet �reasonably foreseeable demand� which Qwest estimates to be
about 300 collocation applications per month or approximately 70 applications per
week.  If one CLEC withholds its order and submits 5 collocation applications in 5 of the
Qwest states simultaneously, that one CLEC alone will use 35% of Qwest�s capacity to
process collocation applications for that week. Qwest testified it serves 114 CLECs
across its 14-state region of which approximately 82 request collocation.  One or two
CLECs should not be allowed the opportunity to absorb all of Qwest�s collocation
provisioning capacity, to the determent of the other 80 CLECs, by failing to plan and
stage collocation applications.

The NDPSC finds Qwest�s proposal is a reasonable limit to provide some
measure of protection against unmanageable workloads without unduly restraining the
activities of CLECs.  The NDPSC recommends that Section 8.4.1.9 of the SGAT is
appropriate.
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4.  Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 1 � Collocation.

C. Checklist Item 11 � Local Number Portability

1.  Background

Local number portability is the ability of customers �to retain at the same location,
existing telecommunications numbers without impairment of quality, reliability, or
convenience when switching from one service provider to another.�70  Section
271(c)(2)(B) of the Telecommunications Act, or Checklist Item 11, requires Qwest to
comply with the number portability regulations adopted by the FCC.  Section 251(b)(2)
requires all LECs �to provide to the extent technically feasible, number portability in
accordance with requirements prescribed by the Commission.�

2.  Overview

The parties raised a total of 14 issues for discussion on Checklist Item 11 �
Local Number Portability.  Of those issues, 13 were resolved between the parties.  One
issue went to impasse and was presented to the NDPSC with the facilitator�s proposed
resolution.  In addition, several parties filed testimony on issues not related to the
SGAT.  Sprint�s testimony contained specific concerns about Qwest�s ability to port
numbers; however, Sprint failed to follow up on those concerns and in fact did not
submit any argument at all on number portability.

NextLink noted an issue associated with coordinated cutovers of unbundled
loops and local number portability but believes these are primarily performance issues
that will be addressed by the ROC and delayed submitting any testimony on the issue
until the Commission evaluates Qwest�s performance during ROC testing.

The Wyoming Consumer Advocate staff also discussed local number portability
and stated it did know if the SGAT will alleviate past problems until competitive
companies have some experience with Qwest pursuant to the SGAT terms and
conditions. This argument was addressed in the Common Issues portion of the
facilitator�s Report.

The issues resolved between the parties are discussed in the facilitator�s Report
on Checklist Item 11 beginning on page 98.  The resolved issues include:

• Restricted Numbers

                                           
70 47 U.S.C. § 153(30)
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• Identifying NXXs Available for Porting
• Porting of Direct Inward Dial Block Numbers
• LIDB De-Provisioning
• Introductory Section Amplification
• Service Management System
• Applicability of �Operations Team� Guidelines
• Database and Query Services
• Ordering Standards
• Managed Cuts
• Maintenance and Repair
• Prices
• Provisioning Intervals

The unresolved issue is discussed in the Workshop Report beginning on page
101. This issue is:

• Coordinating LNP and Loop Cutovers

3.  Analysis of Evidence on Unresolved Issues

a.  Coordinating LNP and Loop Cutovers

When a customer selects a CLEC as its carrier (and wishes to retain the same
phone number) and the CLEC provisions its own loop, if the CLEC fails to have the
customer transfer work done by the hour set by Qwest for a disconnect, the customer
will suffer a loss of service.

AT&T proposed to solve the problem in various ways; e.g., requiring that Qwest
not disconnect until after confirmation of a successful disconnect, performing automated
queries to verify number porting before disconnecting, or setting disconnects for 11:59
p.m. of the day after scheduled cutover.

Qwest originally proposed disconnection of its line at 11:59 p.m. on the day the
port was scheduled to occur.  Although the facilitator recommended in favor of Qwest in
this issue, Qwest nonetheless agreed to revise the SGAT to disconnect its line at 11:59
p.m. on the day after the scheduled port.  This portion of the issue is now a consensus
and the NDPSC adopts the resolution of the parties and finds that Qwest has made this
change at Section 10.2.5.3.1 of the SGAT.

The facilitator stated the evidence did not support a finding that Qwest can
provide the other types of coordination suggested by AT&T through simple, inexpensive
changes in its service-order system or automated querying of Qwest�s switches.
Nonetheless, the facilitator recommended Qwest should commit to a study of the
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feasibility and cost of instituting automated means to provide the level of coordination
that AT&T seeks.

The NDPSC agrees with the facilitator�s recommendation on this portion of the
issue and finds that Qwest has committed to the recommended study and states it has
already begun the study.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 11.

D. Checklist Item 13 � Reciprocal Compensation

1.  Background

Reciprocal compensation refers to the method for compensating carriers for
transporting and terminating local calls that originate on the network of another carrier.
Section 271(c)(2)(B)(xiii) of the Act requires that the incumbent�s access and
interconnection agreements include reciprocal compensation arrangements that are
consistent with the requirements of Section 252(d)(2), which governs the transport and
termination of traffic.  The latter section states that, in order for these arrangements to
be considered just and reasonable, they must provide for the mutual and reciprocal
recovery by each carrier of the costs associated with the transport and termination on
each carrier�s network facilities of calls that originate on the network facilities of the
other carrier.  The compensation must be determined on the basis of a reasonable
approximation of the costs of terminating such calls.

Section 251(b)(5) places the duty on LECs to establish a reciprocal
compensation arrangement for transport and termination.  Section 51.701 of the FCC
rules addresses the scope of the reciprocal compensation:

(a) The provisions of this subpart apply to reciprocal compensation for
transport and termination of local telecommunications traffic
between LECs and other telecommunications carriers.

(b) Local telecommunications traffic. For purposes of this subpart, local
telecommunications traffic means:

(1) telecommunications traffic between a LEC and a
telecommunications carrier other than a CMRS provider that
originates and terminates within a local service area
established by the state commission;
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(2) telecommunications traffic between a LEC and a CMRS
provider that, at the beginning of the call, originates and
terminates within the same Major Trading Area, as defined in
Section 24.202(a) of this chapter.71

The FCC has determined that the ILECs transport and termination rate should be
used as a presumptive proxy for the CLECs costs of transport and termination.
Therefore, reciprocal compensation should be symmetrical and the same rates (i.e.,
Qwest rates) should apply to both parties.

2.  Overview

The parties agreed not to conduct any live examination of witnesses on the issue
of reciprocal compensation.  Rather, Qwest provided transcripts from the Washington
and Colorado workshops involving reciprocal compensation. Those transcripts were
made a part of the record here.  Interested parties filed briefs on the issues in dispute.

Most of the SGAT language issues were resolved outside of the workshop
among the parties.  The parties raised a total of 7 issues for resolution during the
workshop.  Two of those issues were resolved during the parties� briefing and 5 were
presented to the NDPSC with the facilitator�s proposed resolution.

The issues resolved by the parties are discussed in the facilitator�s Report on
Checklist Item 13 beginning on page 109.  The resolved issues include:

• Tandem Switching Definition
• Including IP Telephony in Switched Access

The unresolved issues are discussed in the Workshop Report beginning on page
111.  The issues include:

• Excluding ISP Traffic from Reciprocal Compensation
• Qwest�s Host-Remote Transport Charge
• Commingling of InterLATA and Local Traffic on the Same Trunk Groups
• Exchange Service Definition
• Including Collocation in Reciprocal Compensation

3.  Analysis of Evidence of Unresolved Issues

a.  Excluding ISP Traffic from Reciprocal Compensation

AT&T, Sprint and other CLECs asserted that Qwest was improperly excluding
ISP (Internet Service Provider) traffic from reciprocal compensation in the SGAT.

                                           
71 47 C.F.R. Paragraph 51.701
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Qwest argued that reciprocal compensation is for the exchange and termination of local
traffic and that ISP traffic is interstate in nature.

After the filing of briefs, the FCC released, on April 27, 2001, an Order on
Remand and Report and Order, CC Docket No. 96-98 and 99-68.72  That Order found
that Section 251(g) serves to exclude the traffic at issue here from the reciprocal
compensation provisions of Section 251(c).

The facilitator determined that the treatment of ISP traffic as a condition for
approval of Checklist Item 13 requirements is inappropriate, as the FCC has asserted
jurisdiction over ISP traffic, which therefore precludes states from addressing it.
Nonetheless, the facilitator recommended that the SGAT be examined to identify all
those areas within the SGAT, which require changes to reflect the FCC�s recent Order.
The facilitator recommended that the parties provide their proposals for changing the
affected Sections of the SGAT.  Although AT&T stated in its comments that it is
developing a proposal for effecting the changes implicated in the ISP Order, it has not
submitted such a proposal.  Qwest�s compliance SGAT contains provisions, including
those at Section 7.3.6 that reflect the FCC�s Order.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has adopted SGAT language consistent with the recommendation.

b.  Qwest�s Host-Remote Transport Charge

AT&T argued that SGAT Section 7.3.4.2.3 improperly requires CLECs to pay
tandem transmission rates between a Qwest host switch and a Qwest remote office.
AT&T argued that Qwest chose to locate remote switching units in its network for
economic purposes, in preference of other alternatives such as digital loop carrier.
AT&T stated that Qwest�s use of remotes is merely a loop aggregation technique, and
that Qwest�s host switch is not performing tandem functions for the remote switch.

Alternatively, AT&T argued that CLECs should be permitted to recover their costs
for the transport to nodes along a SONET ring because their function is similar; i.e.,
aggregating individual loops and delivering the traffic to CLEC loops.

Qwest argued that the connection between its host and remote switches is not
the equivalent of a local loop.  Qwest argued that the remotes switch calls in the areas
they cover without having to use the host switch.  For calls outside the local area, Qwest
must transport such calls along dedicated paths between the host and remote switches.
Qwest argued that these �umbilicals� consist of trunks, which, according to accepted
industry practice, terminology and costing conventions, constitute interoffice facilities.
Qwest was concerned that the CLECs would secure the use of these umbilical trunks

                                           
72 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC
Docket 96-98, FCC 01-131 (Apr. 27, 2001) (hereinafter Reciprocal Compensation Decision).
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(between the host and remote) for free.  Qwest also argued that AT&T�s argument for
compensation for transport to nodes along the SONET ring is inappropriate in this
proceeding, and that AT&T must rely on Qwest�s costs and symmetrical transport and
termination rates.

The facilitator recommended that, assuming Qwest does not recover the cost of
the umbilicals in its loops, it is proper to include them in transport prices.  If, however, it
should be determined in a cost docket that this assumption is incorrect, then the costs
should be removed from the calculation of loop or transport prices as the evidence and
argument merit.  The facilitator further recommended that AT&T�s position on
compensation for transport to SONET ring nodes is unsound because Qwest�s transport
and termination rates must be based on Qwest�s costs.  If a CLEC wishes to depart
from the mutual and reciprocal nature of those costs, then it should present cost studies
demonstrating that its own costs are different.

The NDPSC agrees with the facilitator�s recommendation.

c.  Commingling of InterLATA and Local Traffic on the Same Trunk Groups

There are 2 related issues involved here: commingling of local traffic with
InterLATA toll traffic on the same trunk group (�commingling�), and the ability of CLECs
to use that commingling to ratchet federal interexchange carrier access rates downward
(�ratcheting�).  AT&T and WCOM proposed a language change to SGAT Section
7.3.1.1.2 to allow CLECs to use spare special access circuits in trunks they have
secured under interstate tariffs and to pay TELRIC prices for those circuits, rather than
to continue to pay the rates called for in the federal tariffs under which the CLECs
secured the circuits. This language would permit such price �ratcheting� and allow the
commingling of InterLATA and local traffic on the same trunk group.

Qwest opposes ratcheting of rates on trunks with commingled traffic and argued
that the FCC�s Supplemental Order and Supplemental Order Clarification rejected
commingling because of concern about the potential for bypass of special access by
using unbundled network elements.73

The facilitator stated that this issue is one of balancing efficiency against
universal service.  The facilitator pointed out that the FCC, along with most state
commissions, has identified universal service as an important regulatory goal.  Access
charges have been and continue to be an important mechanism for commissions in
achieving the goal of universal service.  The facilitator stated that Qwest�s proposed
SGAT, which permits the use of spare special access circuits for interconnection with
the requirement that all circuits used are to be priced at special access rates, provides

                                           
73 Implementation of Local Competition Provisions in the Telecommunications Act of 1966, Supplemental
Order Clarification, CC Docket No. 96-98, FCC 00-183, (released June 2, 2000) (�Supplemental Order�).
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CLECs the opportunity to enjoy the available efficiencies, but protects the integrity of the
pricing system.  The facilitator recommended that Qwest�s proposal should be adopted.

The NDPSC agrees with the facilitator�s recommendation.

d.  Exchange Service Definition

AT&T proposed to alter the definition of �Exchange Service� to remove the words
�as defined by Qwest then current EAS/local serving areas� in SGAT Section 4.22.
AT&T contended that the state commissions determine the boundaries of the local
calling areas, and that permitting Qwest to unilaterally modify these definitions
inappropriate.

Qwest stated that it recognizes that the Commission has historically managed
the boundaries of local calling areas; however, it asserted that the current wording is
necessary to preclude future disputes concerning the boundaries.

The facilitator recommended that to make it clear that the Commission will
continue to define the boundaries of EAS/local service area boundaries, it is appropriate
that Qwest should delete the phrase �as defined by Quest�s then-current EAS/local
serving areas� in Section 4.22 of the SGAT.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended modification to the SGAT.

e.  Including Collocation Costs in Reciprocal Compensation

AT&T argued that several aspects of Qwest�s interconnection requirements, e.g.,
its SPOP proposal, its 50-mile trunk limit, and its restrictions on interconnection at
tandems, served to increase AT&T�s reciprocal compensation obligations.  AT&T also
argued that CLECs should be compensated for collocation costs where Qwest traffic
traverses CLEC equipment collocated at the Qwest central office.

Qwest argued that the FCC mandates the use of incumbent costs as a proxy for
CLEC costs, and therefore, the request contravenes federal law.  Furthermore, Qwest
argued that no factual basis had been laid to support the request.

The facilitator recommended that the AT&T arguments violate the notion that
transport and termination prices should be based on Qwest�s costs, except where
CLECs, which they have not done here, present studies showing that their own costs
are different.  AT&T�s approach is not consistent with FCC requirements or sound
economic theory.

The NDPSC agrees with the facilitator�s recommendation.
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4.  Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 13.

E. Checklist Item 14 � Resale

1.  Background

Section 271(c)(2)(B)(xiv) of the Telecommunications Act of 1996 requires Qwest
to make �telecommunications services �available for resale in accordance with the
requirements of Sections 251(c)(4) and 252(d)(3). 74� Under Section 251(c)(4), Qwest
must �offer for resale at wholesale rates any telecommunications service that the carrier
provides at retail to subscribers who are not telecommunications carriers.�75 In addition,
Qwest may not place any �unreasonable or discriminatory conditions or limitations� on
the services offered for resale. Section 252(d)(3) provides that the state commissions
will �determine wholesale rates on the basis of retail rates charged to subscribers for the
telecommunications service requested, excluding the portion thereof attributable to any
marketing, billing collection, and other costs that will be avoided by the local exchange
carrier.�76

2.  Overview

The parties raised a total of 42 issues for discussion on Checklist Item 14.  Of
those issues, 32 were resolved between the parties.  Ten issues were unresolved and
were presented to the NDPSC with the facilitator�s proposed resolution.

The issues resolved between the parties are discussed in the facilitator�s Report
on Checklist Item 14 beginning on page 120.  The resolved issues include:

• Description of Resale Obligation
• Qwest�s Purchase of Services from CLECs
• Restrictions on Resale
• Training Materials
• Resale to the Same Class of End User
• Consecutive Promotional Offerings
• Market Trials Not Available for Resale
• 911 Not Available for Resale
• Restrictions on Contract Service Arrangements

                                           
74 47 U.S.C. §271 (c)(2)(B)(xiv).
75 47 U.S.C. §251 (c)(4)(A).
76 47 U.S.C. §252 (d)(3).
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• Grandfathered Services
• Aggregation of Optional Features
• Separate Centrex Service
• Private Line Service
• Megabit Service Resold From Interstate Tariff
• Forecasts
• Numbering Obligations
• CLEC Payment for Unbranding
• Primary Interexchange Carrier (PIC) Assignments and Slamming
• Nonpayment Claims
• Availability of Resold Services
• Limitations on Resold Services
• Customer Transfer Charges
• Information for Billing CLEC Customers
• Application of Wholesale Discount Miscellaneous Charges
• Notice of Changes to Available Services
• Billing Changes
• Use of Commission-Approved Rates
• Applying the Wholesale Discount to Non-Recurring Charges
• Incorporating Ordering Information By Reference
• Parity Standard Definition
• Billing End Date for Resold Services
• Proofs of Authorization to Change Providers

The unresolved issues are discussed in the Workshop Report beginning on page
131.  The issues include:

• Indemnification
• Marketing During Misdirected Calls
• Special Contract Termination Charges
• Electronic Interface for Centrex Resale
• Inaccurate Billing of Resellers
• Ordering and Other OSS Issues
• Other Pricing Issues
• Qwest Centrex Contracts
• Merger-Related PIC Changes
• Breach of Confidentiality Agreements
• Superior Service to Qwest�s Internal Sales Force
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3.  Analysis of Evidence on Unresolved Issues

a.  Indemnification

AT&T requested an indemnity provision that would provide for parity of treatment
between Qwest retail customers and those served by CLECs who resell Qwest retail
services.  AT&T proposed the following SGAT language:

6.2.3  U S WEST shall provide to CLEC Telecommunications Services
for resale that are at least equal in quality and in substantially the same
time and manner that U S WEST provides these services to others,
including subsidiaries, affiliates, other Resellers and end users.
Notwithstanding specific language in other sections of this SGAT, all
provisions of this SGAT regarding resale are subject to this requirement.
In addition, U S WEST shall comply with all state wholesale and retail
service quality requirements.

6.2.3.1  In the event that U S WEST fails to meet the requirements of
Section 6.2.3, U S WEST shall release, indemnify, defend and hold
harmless CLEC and each of its officers, directors, employees and agents
(each an �Indemnitee�) from and against and in respect of any loss, debt,
liability, damage, obligation, claim, demand, judgment or settlement of any
nature or kind, known or unknown, liquidated or unliquidated including, but
not limited to, costs and attorneys� fees.77

U S WEST shall indemnify and hold harmless CLEC against any and all
claims, losses, damages or other liability that arises from U S WEST�s
failure to comply with state retail service quality standards in the provision
of resold services.

Qwest argued that subjecting it to such liability was not a requirement of the
resale checklist item, but provided the following SGAT language for a more limited form
of liability at Section 6.2.3.1:

6.2.3.1 Qwest shall provide service credits to CLEC for resold
services in accordance with the Commission�s retail service requirements
that apply to Qwest retail services, if any. Such credits shall be limited in
accordance with the following:

a) Qwest�s service credits to CLEC shall be subject to the
wholesale discount;

b) Qwest shall only be liable to provide service credits in
accordance with the resold services provided to CLEC. Qwest is

                                           
77 AT&T reserves the right to address its concerns regarding Section 5.9 (Indemnity) of the SGAT in the
appropriate multi-state workshop on General Terms and Conditions of the SGAT.



Case No. PU-314-97-193
Section 271 Consultative Report
Page 74

not required to provide service credits for service failures that
are the fault of the CLEC;

c) Qwest shall not be liable to provide service credits to CLEC if
CLEC is not subject to the Commission�s service quality
requirements;

d) Qwest shall not be liable to provide service credits to CLEC if
CLEC does not provide service quality credits to its end users.

e) In no case shall Qwest�s credits to CLEC exceed the amount
Qwest would pay a Qwest end user under the service quality
requirements, less any wholesale discount applicable to CLEC�s
resold services.

f) In no case shall Qwest be required to provide duplicate
reimbursement or payment to CLEC for any service quality
failure incident.

The facilitator stated that the form of �parity� being sought by AT&T is
inappropriate because parity should be measured between Qwest�s retail customers
and the wholesale customer (the CLEC itself, not the CLEC�s customer).  The facilitator
recommended that the SGAT should include Qwest�s proposed language at Section
6.2.3.1, except that subsections (c) and (d) should be eliminated.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended deletions to Section 6.2.3.1 of the SGAT.

b.  Marketing During Misdirected Calls

AT&T requested that language be added to SGAT Section 6.4.1 that would limit
Qwest�s ability to market to CLEC customers who mistakenly contact Qwest with a
billing or repair problem.  Qwest argued that such a prohibition limits commercial free
speech and should not be allowed.

The facilitator noted that Qwest cited a number of precedents regarding rights of
commercial free speech, but Qwest did not cite any case that would provide
constitutional protection to engage in free speech where the right to such speech has
been contracted away; yet that is precisely the context that is at issue here.  The
facilitator also stated that AT&T�s proposed language does not prohibit Qwest from
providing product and service information to customers who seek such information, but
only applies to calls from customers who are seeking other information.  The facilitator
determined that AT&T�s proposed limitation is appropriate in the context of a
commercial relationship in which Qwest serves CLECs.  The facilitator recommended
that the language AT&T proposes is generally appropriate for inclusion in the SGAT.
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The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended addition to Section 6.4.1 of the SGAT.

c.  Special Contract Termination Charges

CLECs raised a concern about termination penalties that Qwest could waive for
its own customers who upgrade service but which the CLECs would not be able to
waive for their customers.  They requested that Qwest be required to provide relief of
termination cost liability and waive termination charges for CLECs as resellers.

The facilitator recommended that where Qwest�s �rates charged to� its end users
under special contracts generally include concessions in the upgrade situations of
concern to the CLECs, Qwest should not use a �to the letter� contract interpretation to
disadvantage CLECs where its custom would not be to do so for its own end users.
The facilitator recommended the following addition to SGAT Section 6.2.2.7:

Where CLEC seeks to continue serving a customer presently served
through a resold Qwest CSA, but wishes to provide such service through
alternate resale arrangements, Qwest shall provide the CLEC the same
waivers of early termination liabilities as it makes to its own end users in
similar circumstances.  In any case where it is required to offer such a
waiver, Qwest shall be entitled to apply provisions that provide Qwest
substantially the same assurances and benefits that remain to it under the
resold agreement as of the time it is changed.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended addition to Section 6.2.2.7 of the SGAT.

d.  Electronic Interface for Centrex Resale

A concern was raised regarding the lack of electronic OSS interfaces for the
resale of Centrex service.

The facilitator noted there was very little evidence submitted on this issue and
recommended that the Commission should not find that the evidence supports a
conclusion that Qwest here fails to meet the requirements of Section 271 as they relate
to the Resale checklist item.

The NDPSC agrees with the facilitator�s recommendation.

e.  Inaccurate Billing of Resellers

Essen Communications commented that Qwest has been unable to bill resellers
accurately.  Essen Communications is not an intervenor in North Dakota.
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The facilitator recommended this issue is better deferred until completion of the
ROC OSS testing.

Tests 19 (Billing Functional Usage Evaluation) and 20 (Carrier Bill Functional
Evaluation) of the OSS Final Report evaluated Qwest's accuracy in billing all types of
carriers, including resellers.  In the OSS Final Report, Test 19 is described in Section
19.  Table 19-1: DUF Resale Ordering Scenarios specifically identifies resale scenarios
evaluated as part of the test.  Test 20 is described in Section 20 of OSS Final Report.
Table 20-2: Resale describes the basic resale scenarios evaluated.  The NDPSC will
discuss the findings of the OSS Final Report in the ROC OSS Test section of this
report.

f.  Ordering and Other OSS Issues

Essen Communications raised concern regarding order processing but no
specific examples of substandard order processing were provided.  Essen also criticized
the speed, order entry duplication, and reliability of Qwest�s IMA system for order entry.

The facilitator recommended that if this issue remains after completion of the
ROC OSS test, the participants could address it at that time.  This issue was not raised
by Essen in comments to the ROC OSS Report.

The NDPSC agrees with the facilitator�s recommendation.

g.  Other Pricing Issues

Essen Communications raised concerns regarding the Montana wholesale
discount rate and the nonrecurring customer transfer charge assessed by Qwest.

The facilitator recommended that these issues should be considered in
proceedings that have access to cost information and analyses that underlie prices for
such items.

The NDPSC agrees with the facilitator�s recommendation.

h.  Qwest Centrex Contracts

Essen Communications raised concerns about Qwest�s use of long-term
contracts and the application of termination charges for Centrex service.

The facilitator recommended there is no evidence of record to support a
conclusion that such contracts or charges are inappropriate, or that Qwest has used
them to disadvantage competitors.

The NDPSC agrees with the facilitator�s recommendation.
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i.  Merger-Related PIC Changes

Essen Communications stated that Qwest�s request for resellers to move all of
their accounts from one PIC code to another during the Qwest/US West merger
demonstrated how Qwest interferes with the ability of CLECs to compete efficiently.

The facilitator recommended that the evidence shows this was a one-time
problem for which Qwest compensated CLECs for the efforts required to accommodate
Qwest�s system limitations.

The NDPSC agrees with the facilitator�s recommendation.

j.  Breach of Confidentiality Agreements

Essen Communications provided two examples of billing situations that breached
confidentiality agreements.

Qwest responded that it has been working on improving its billing processes and
has provided additional training and bill format changes to assure that bills will be sent
to the correct party only.

The facilitator recommended that the lack of evidence that such problems have
continued after the Qwest changes support a conclusion that Qwest has responded to
the need for corrections.

The NDPSC agrees with the facilitator�s recommendation.

k.  Superior Service to Qwest�s Internal Sales Force

Essen Communications complained that short-term promotions were not being
offered to CLECs at a discount.

The facilitator recommended there was no evidence that Qwest failed to conform
to the applicable requirements for the availability of and application of discounts during
short- and long-term promotions.

The NDPSC agrees with the facilitator�s recommendation.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements of Checklist
Item 14.
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F. Common Issues

1.  Overview

Several parties raised issues that addressed a number of the checklist items
within the scope of the Workshop Report.  Those issues included:

• Lack of Available Facilities
• The Need for a �Real World� Test of Qwest�s Performance

2.  Analysis of Evidence

a.  Lack of Available Facilities

Concern was expressed regarding collocation delays because of a lack of
facilities.

The issues of delays in service, for whatever reason, are addressed in the
performance measures that are set forth in the Service Performance Indicator
Definitions (PID), which have been developed as part of a collaborative effort involving
the state commissions that form the ROC, Qwest, and the CLEC community.

The facilitator recommended that issues of delays should be addressed when
efforts regarding OSS testing by the ROC, and the results of current workshops
addressing the PEPP, are at or near completion.

This issue is deferred to the OSS and PAP proceedings.

The OSS Final Report, Test 14 (Provisioning Evaluation) was a review of
Qwest's ability to provision Competitive Local Exchange Carrier (CLEC) orders on time
and according to documented methods and procedures.  The results of Test 14 are set
forth in Table 14-4 Evaluation Criteria and Results.  In addition, Test 14.7 (Provisioning
Process Parity Evaluation) determined "the extent to which wholesale processes and
systems are in parity with those used by Qwest's retail operations."  The NDPSC will
discuss the findings of the OSS Final Report in the ROC OSS Test section of this
report.

b.  The Need for a �Real World� Test of Qwest�s Performance

The Wyoming Consumer Advocacy staff argued that Qwest cannot be deemed to
have met the 271 checklist requirements absent some period of operation during which
tangible evidence of its commitment to open its local market will accumulate.
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There is no firm requirement that such a test period take place prior to a checklist
compliance determination.  The facilitator stated there has not been substantial
evidence to support the notion that Qwest�s performance is so profoundly inadequate as
to make reliance upon OSS tests and post-entry assurance plans inadequate for this
proceeding.  In fact, despite repeated efforts to induce CLECs to bring evidence about
the nature of their relationship with Qwest to the workshops, not much information in
that regard has been forthcoming.  The facilitator recommended that we must look
largely to the OSS test and the PEPP to guide judgments on performance issues.  The
Commission through its procedural order has created the means for doing so.

Qwest states that this issue appears to call into question the efficacy of the ROC
OSS test and the PAP proceedings.  As such, Qwest suggests that the NDPSC
consider that KPMG has performed a comprehensive and thorough evaluation of
Qwest�s OSS.  In addition, State commissions, as well as CLECs, participated in
designing the test and ensuring that it addressed any concerns they raised.  Qwest
concludes that KPMG�s independent third party evaluation, together with Qwest�s actual
commercial performance results and the assurances of the PAP form a more than
ample foundation upon which the NDPSC can base its determination on this issue.

The NDPSC agrees with Qwest�s conclusions on the �real world� test issue and
in addition believes it can rely on its PAP and PID change authority when necessary.

4. Conclusion

Qwest should be deemed to be in compliance with the Group 2 Checklist item
numbers 1 (interconnection and collocation), 11 (local number portability), 13 (reciprocal
compensation) and 14 (resale).
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V. CONSULTATIVE REPORT ON GROUP 3 EMERGING SERVICES

This report considers unresolved issues concerning emerging services spanning
numerous checklist item numbers.  The emerging services include line sharing, subloop
unbundling, packet switching, and dark fiber.  The issues extend to nondiscriminatory
interconnection with the local exchange network and nondiscriminatory access to
unbundled network elements at just and reasonable rates.

Although transport issues were addressed in the same testimony and workshop
days that included the four emerging services subjects, the facilitator included the
discussion of transport issues in the report on UNEs.  Workshops on Group 3 issues
were filed held January 16-19, 2001 in Boise, Idaho, and March 27-28 and April 1, 2001
in Salt Lake City, Utah.  Qwest filed the testimony of Karen A. Stewart on November 20,
2000.  On or about December 20, 2000, the following intervenors filed testimony:  the
Wyoming Consumer Advocate Staff; AT&T Communications of the Mountain States,
Inc., AT&T Communications of the Midwest, Inc. and TCG affiliates; the Information
Services Division, Department of Administration, State of Montana; Rhythms and New
Edge (joint comments); and the New Mexico Advocacy Staff.  Qwest filed rebuttal
testimony on January 5, 2001, an open issues matrix on January 8, 2001 and a
supplemental affidavit on January 9, 2001.  AT&T filed a statement regarding dark
spectrum on February 20, 2001.  Qwest, AT&T, Sprint, Rhythms Links Inc., and the
Wyoming Consumer Advocate Staff filed briefs on or about April 30, 2001.

On June 11, 2001, the facilitator filed its report on emerging services, including
line sharing, dark fiber, subloop unbundling, and packet switching.  The report identified
agreed upon and unresolved issues.  The report also contained the facilitator�s
proposed resolutions for unresolved issues.

On June 21, 2001, Qwest filed comments on the report and on June 25, AT&T
Communications of the Midwest, Inc. (AT&T) filed comments on the report.

On June 27, 2001, the NDPSC issued a Notice of Hearing scheduling a formal
hearing for July 30, 2001, in the Commission hearing room, State Capitol, 12th Floor,
Bismarck, North Dakota.  The NDPSC stated that it would consider issues that have
been left unresolved in the final workshop report on emerging services and that have
not been deferred to another portion of this Section 271 compliance investigation.

A formal hearing was held as scheduled on July 30, 2001.  Qwest appeared at
the hearing and presented testimony and evidence in support of its position.  There was
no appearance by intervenors.  On September 12, 2001, Qwest filed a post-hearing
memorandum on Group 3 issues.

On October 24, 2001, the NDPSC issued its Interim Consultative Report on
Group 3 Emerging Services.
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On November 7, 2001, Qwest filed a Petition for Reconsideration on the Group 3
Consultative Report.   Qwest requested that the NDPSC reconsider its recommendation
regarding Qwest ownership of multi-tenant environment (MTE) cable and related SGAT
provisions, compliance regarding subloop access, and pricing of packet switching.  On
November 21, the NDPSC granted Qwest�s petition, and on December 12, 2001, the
NDPSC held an informal hearing on Qwest�s petition for reconsideration.

On May 30, 2002, Qwest filed a Notice of Updated Statement of Generally
Available Terms and Conditions and filed its North Dakota SGAT � Sixth Revision dated
May 30, 2002, which included an updated Qwest Performance Assurance Plan.  The
revised SGAT included a number of changes due to consensus and other language
Qwest has agreed to at the request of the CLECs.  On May 31, 2002, Qwest filed a
Revised Notice of Updated Statement of Generally Available Terms and Conditions.

The following reflects the NDPSC�s Consultative Report on Group 3 Checklist
Items.

A. Line Sharing

1.  Background

Line sharing refers to the unbundling of the high frequency portion of the local
loop.  Such sharing permits a CLEC to provide xDSL services over the high frequency
portion of the loop, while the ILEC continues to provide voice service over the low
frequency portion of the same loop.  Line sharing operates through the use of splitters
at the customer premises and at a central office or remote terminal.

The FCC required unbundled access to the loop�s high frequency portion in its
Line Sharing Order.78  The FCC said:

(1) The high frequency portion of the loop network element is defined as
the frequency range above the voice band on a cooper loop facility that is
being used to carry analog circuit � switched voice band transmissions.

(2) An incumbent LEC shall provide nondiscriminatory access in
accordance with section 51.311 of these rules and section 251(c)(3) of the
Act to the high frequency portion of a loop to any requesting
telecommunications carrier for the provision of a telecommunications
service conforming with Section 51.230 of these rules.

(3) An incumbent LEC shall only provide a requesting carrier with access
to the high frequency portion of the loop if the incumbent loop is providing,

                                           
78 Third Interconnection Order, CC Docket No. 98-147, and Fourth Report and Order, CC Docket No. 96-
98, FCC 99-355(December 9, 1999) (Line Sharing Order).
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and continues to provide, analog circuit � switched voiceband services on
the particular loop for which the requesting carrier seeks access.

2.  Overview

The parties raised a total of ten issues related to line sharing.  Four of those
issues were resolved during the Workshop.  Four issues were presented to the NDPSC
with the facilitator�s proposed resolution.  Two issues were deferred, one to the NDPSC
cost docket and one to the Group 4 workshop.

The issues resolved between the parties are discussed in the Facilitator�s Report
on Emerging Services (Workshop Two Report) beginning on page 13.  The resolved
issues include:

• Collocating DSLAMs
• Direct Connections Option
• Requiring Separate CLEC �MELD� Runs
• Allowing for Direct Connection in Common Areas

The unresolved line sharing issues are discussed in the Workshop Two Report
beginning on page 15.  The issues include:

• Ownership of and Access to Splitters
• Tying Qwest Data Service and Voice Service
• Line Sharing Over Fiber Loops
• Provisioning Interval

The line sharing issue that was deferred to the NDPSC�s cost docket related to:
• Line Sharing Cost Elements.

The line sharing issue that was deferred to the Group 4 workshop related to:
• Line Splitting.  This issue is discussed in the Consultative Report on

Group 3 Checklist Items, Line Sharing, Line Splitting section of this report.

3.  Analysis of Evidence on Unresolved Issues

a.  Ownership of and Access to Splitters

AT&T maintained that Qwest should be required to own splitters and make them
available to CLECs on a line-at-a-time basis.  Qwest stated that CLEC ownership of
POTS splitters necessary for line sharing was the method provided for in the original
FCC Line Sharing Order.  Qwest also said the FCC has upheld the position that ILECs
need not provide access to their splitters in the SWBT 271 Order.79

                                           
79 SWBT Texas 271 Order at ¶ 330.  (Complete cite in Cumulative Consultative Report)
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The facilitator determined that existing FCC requirements do not obligate Qwest
to provide splitters and make them available to CLECs on a line-at-a-time basis.
Moreover, the evidence in this proceeding provided no basis for concluding that a
requirement for such access is necessary or appropriate.  Accordingly, the facilitator
recommended there is not a basis for concluding that Qwest fails to meet checklist
requirements by declining to provide splitters at its central offices for use by CLECS in
support of line sharing.  In addition, SGAT Section 9.4.2.3.1 allows for the location of
CLEC splitters in common areas.

The NDPSC agrees with the facilitator�s conclusion and no changes to Qwest�s
SGAT are required.

b.  Tying Qwest�s Data Service and Voice Service

AT&T objected to Qwest�s policy to disconnect Megabit service from a Qwest
retail customer that changes to a CLEC for local voice service over the same loop.
Qwest argued that the FCC does not require an ILEC to provide xDSL service when it is
no longer the voice provider.  Qwest further argued that its practice was not a barrier to
entry because CLECs could offer their own xDSL service or partner with another carrier.

The facilitator determined that Qwest�s policy to discontinue Megabit services
when a CLEC captures a customer for voice services gives grounds for concern.  The
facilitator recommended that Qwest should not be considered to be in compliance with
public interest requirements as long as it maintains a policy of denying end users
Megabit or xDSL services when it loses a voice customer to a CLEC through line
sharing.

In its comments to the Workshop Two Report, Qwest agreed to continue
providing Megabit to voice customers lost to CLECs as the Report contemplates by
developing service terms and ordering processes to provide Megabit service to CLECs
using UNE-Ps.  In its Post Hearing Memorandum, Qwest committed to add the following
to its SGAT filed with the Commission in North Dakota:

9.23.3.11.7  CLEC may order new or retain existing Qwest DSL service on
behalf of end user customers when utilizing UNE-POTS, UNE-P-Centrex,
and UNE-P-PBX (analog, non-DID trunks only) combinations, where
technically feasible.  The price for Qwest DSL provided with UNE-P
combinations is included in Exhibit A to this Agreement.  Qwest DSL
service provided to Internet service providers and not provided directly to
Qwest or CLEC�s end users is not available with UNE-P combinations.

The Line Sharing Order obligates incumbent LECs to make the high frequency
portion of the loop separately available to competing carriers on loops where incumbent
LECs provide voice service, but it does not require that they provide xDSL service when
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they are not longer the voice provider.80  However, since the FCC does not prohibit
Qwest from allowing an ILEC to provide xDSL service when Qwest is no longer the
voice provider, the NDPSC agrees with the facilitator�s recommendation.  The NDPSC
finds that Qwest has added the recommended Section 9.23.3.11.7 to the North Dakota
SGAT.

c.  Line Sharing Over Fiber Loops

CLECs argued that the SGAT should require Qwest to provide line sharing over
fiber loops.  Qwest said that although the FCC has recognized the possibility of line
sharing over fiber portions of loops, it has not determined that such line sharing is
feasible.  Qwest added section 9.4.1.1 to its SGAT to provide for line sharing when the
technologies and transport mechanisms are identified, and Qwest has developed such
technology for its own use, and Qwest is obliged to provide access to such technology
by law.

The facilitator determined there was no evidence of record that would support a
conclusion that Qwest fails to provide any technically feasible form of line sharing over
fiber.  The facilitator found that Qwest�s SGAT Section 9.4.1.1 acknowledges the need
to address line sharing over fiber loops.

At the formal hearing, the NDPSC requested that an SGAT Section 9.4.1.2 be
added that would allow a CLEC or DLEC (Data LEC) to request, through the Bona Fide
Request (BFR) process, provisioning of additional line sharing technologies and other
new technologies over fiber.  Such a request would initiate an investigation of the
technical feasibility of the request.  In its Post Hearing Memorandum, Qwest proposed
the following additional SGAT section in response to the NDPSC�s request:

�9.4.1.2.  CLEC may request through the BFR process additional Line
Sharing technologies and transport mechanisms for provision by Qwest.�

The NDPSC agrees with the facilitator�s determinations and finds Qwest has
made the proposed addition to its SGAT at Section 9.4.1.1.  The NDPSC also
recommends that the following language be added as SGAT Section 9.4.1.2:

�9.4.1.2.  Notwithstanding any limitations of Section 9.4.1.1, CLEC may
request, through the BFR process, any additional or new Line Sharing
technologies and distribution transport mechanisms for provision by
Qwest.�

The NDPSC finds that, in its North Dakota SGAT Third Revision dated December
14, 2001, Qwest made the recommended addition to Section 9.4.1.2.

                                           
80 Line Sharing Order at ¶ 72.
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d.  Provisioning Interval

Rhythms proposed that Qwest be required to provision line sharing in three days
with a future reduction to one day rather than the five day provisioning interval included
Qwest�s SGAT.

Qwest argued that the FCC required ILECs to provision line sharing under
intervals similar to those in which ILECs provide DSL service to their own end users.
Qwest said that the five-day line sharing interval under its SGAT is significantly less
than the ten-day retail DSL provisioning interval for its own end users.  Qwest noted that
the testimony would support a CLEC�s need for a day or two (at most) in addition to
Qwest�s wholesale interval of five days, in which to provide a retail DSL service.

The facilitator recommended that the correct standard interval should be one that
promotes parity with Qwest�s retail performance provided that it: (1) recognize the extra
time required by CLECs to complete work to initiate service needs to be
accommodated, and; (2) to the extent that Qwest�s total interval to initiate service
includes unnecessary time subsequent to loop provisioning, there is no sound reason
for imposing time inefficiencies on CLECs as well.  The facilitator found that the record
leads to the conclusion that Qwest�s five day interval will allow ample opportunity overall
for CLECs to complete remaining work in time to provide end users with xDSL services
within timeframes that are competitive with what Qwest is now applying.  The facilitator
recommended that Qwest�s five day interval is appropriate and, even allowing two days
or more for additional CLEC work, will make CLEC service delivery times competitive
with those of Qwest.  The facilitator further recommended that Qwest�s five day interval
be accepted with the following conditions:

• It is based upon allowing parity in initiating service to end users as
between CLEC and Qwest end users.

• It is based on the premise that Qwest provisioning is and remains at
roughly ten days.

• It is subject to change if and as the ROC decides to change the PID based
upon its consideration of results under the OP-4 diagnostic standard for
line sharing.

• It is also subject to change as Qwest retail intervals drop, under the
general standard that the CLEC line sharing interval should remain at two
days less than Qwest�s retail interval for xDSL services.

• It can be demonstrated that Qwest is: (a) provisioning more than 25
percent of CLEC line sharing orders without dispatch, (b) providing xDSL
service to at least the same percentage of its own end users without
dispatch, and (c) there is a demonstrated difference of more than two days
in provisioning with versus without dispatch, then the CLEC provisioning
interval will be disaggregated.
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The modified SGAT filed by Qwest in North Dakota on July 10, 2001 reduces the
line sharing provisioning interval from five days to three days.  At the hearing before the
Commission on July 30, 2001, Qwest testified that the revised provisioning interval
reflected Qwest�s commitment to provide CLECs with a reduced line sharing
provisioning interval if Qwest is able to increase its efficiencies and OSS processes.
Qwest testified that it would be difficult to incorporate in the SGAT the conditions
proposed by the facilitator for a five-day interval because they were basically subjective
statements.  However, Qwest could give no reason why it should not be bound by the
conditions.

The NDPSC agrees with Qwest�s proposed three day provisioning interval for
line sharing and also agrees with the conditions recommended by the facilitator that
could provide for further reductions in the provisioning interval.

e.  Line Sharing Cost Elements

AT&T noted that it did not agree with rate elements and prices included in the
SGAT.  The parties agreed that such issues should be considered in a cost docket.  The
NDPSC will address this issue in its Interconnection/Wholesale Cost Investigation.81

f.  Line Splitting

Line sharing contemplates that Qwest will continue to provide voice services over
the same circuit that a CLEC uses to provide the same end user with data services.
AT&T argued that the SGAT inappropriately failed to require Qwest to continue to
provide data services over the same circuit that a CLEC uses to provide the same end
user with voice services.  This issue was deferred to the Group 4 issues workshop and
is discussed in the facilitator�s report at page 67 under �Discontinuing Megabit Service.�
The facilitator found that the resolution of this question under Tying Qwest Data Service
and Voice Service under Line Sharing in this report remains valid.

4.  Conclusion

Qwest has demonstrated that it will provide nondiscriminatory access to line
sharing.

                                           
81 Case No. PU-2342-01-296



Case No. PU-314-97-193
Section 271 Consultative Report
Page 87

B. Subloop Unbundling

1.  Background

The FCC requires ILECs to provide access to subloops where technically
feasible.82  The FCC defines subloops as the portions of the ILEC loop that can be
�accessed at terminals in the incumbent�s outside plant.�  An accessible terminal �is a
point on the loop where technicians can access the wire or fiber within the cable without
removing a splice case.�83

2.  Overview

The parties raised a total of sixteen issues for discussion on subloop unbundling.
Of those issues, six were resolved during the workshop and three issues were deferred.
The seven remaining issues were presented to the NDPSC with the facilitator�s
proposed resolution.

The issues resolved between the parties are discussed in the Workshop Two
Report beginning on page 23.  The resolved issues include:

• Subloop Definition
• Unbundling All Loop Types- except costs for subloop elements
• Spectrum Restrictions
• Subloop Ordering Information
• Rights of Way
• Dispute Resolution
• Copper Feeder and Fiber Subloops

The three issues deferred or addressed elsewhere are:

• Unbundling All Loop Types � costs for subloop elements � Deferred to
State Cost Dockets

• Undefined Rates � Deferred to State Cost Dockets
• Pricing for Overly Broad Definitions of Subloop Categories � Deferred to

State Cost Dockets

The unresolved issues are discussed in the Workshop Two Report beginning on
page 27.  The issues include:

• Subloop Access at MTE Terminals
• Requiring LSRs for Access to Premises Wiring at MTEs

                                           
82 UNE Remand Order at ¶¶ 204 and 205.  (Complete cite in Cumulative Consultative Report)
83 Id. at ¶ 206.
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• CLEC Facility Inventories
• Determining Ownership of Inside Wire
• Intervals
• Requirement for Qwest-Performed Jumpering at MTEs
• Expanding Explicitly Available Subloop Elements

3.  Analysis of Evidence on Unresolved Issues

a.  Subloop Access at MTE Terminals

AT&T argued that access to wiring on customer premises as a subloop element
at the terminal block in multi-tenant environments (e.g., campus type arrangements or
high rises) should not require collocation.  AT&T argued that the FCC has made it clear
that technically feasible points for gaining access to subloops include accessible
terminals at MTEs.84 In particular, AT&T cited ILEC control over �on premises� wiring as
a barrier to competition. AT&T phrased this issue in terms of whether the SGAT was
consistent with FCC rules addressing NID access. AT&T cited the UNE Remand Order
description of the NID as including:

all features, functions, and capabilities of the facilities used to connect the
loop distribution plant to the customer premises wiring, regardless of the
particular design of the NID mechanism.85

While agreeing to waive collocation requirements at MTE terminals inside
buildings, Qwest continued to assert that CLECs must comply with collocation rules for
access at nonstandard detached terminals.

The facilitator recommended that a rote application of collocation and CLEC
access rules crafted primarily with reference to collocation in settings like central offices
will not work well for access to subloops at remote locations.  Rather, a more case
specific approach is needed to consider the service reliability, safety, work efficiency,
cost, and engineering and operating practices involved in terminal access.  The
facilitator recommended the following language be added to the SGAT to allow advance

                                           
84 AT&T Brief at page 40, citing In the Matter of Promotion of Competitive Networks in Local
Telecommunications Markets, WT Docket No. 99-217; Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98; Review of Sections 68.104 and
68.213 of the Commission�s Rules Concerning Connection of Simple Inside Wiring to the Telephone
Network, CC Docket 88-57; First Report and Order and Further Notice of Proposed Rulemaking in WT
Docket No. 99-217, Fifth Report and Order and Memorandum Opinion and Order in CC Docket No. 96-
98, and Fourth Report and Order and Memorandum Opinion and Order in CC Docket No. 88-57. (rel.
October 25, 2000) (�MTE Order�)
85 UNE Remand Order at ¶233.
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solutions to be worked out for particular configuration types, provided that the focus is
on the factors relevant to those particular types:

(a) For any configuration not specifically addressed in this SGAT, the
conditions of CLEC access shall be as required by the particular
circumstances.  These conditions include: (1) the degree of equipment
separation required, (2) the need for separate cross-connect devices, (3)
the interval applicable to any collocation or other provisioning requiring
Qwest performance or cooperation, (4) the security required to maintain
the safety and reliability of the facilities of Qwest and other CLECs, (5) the
engineering and operations standards and practices to be applied at
Qwest facilities where they are also used by CLECs for subloop element
access, and (6) any other requirements, standards, or practices necessary
to assure the safe and reliable operation of all carriers� facilities.

(b) Any party may request, under any procedure provided for by this
SGAT for addressing non-standard services or network conditions, the
development of standard terms and conditions for any configuration(s) for
which it can provide reasonably clear technical and operational
characteristics and parameters.  Once developed through such a process,
those terms and conditions shall be generally available to any CLEC for
any configuration fitting the requirements established through such
process.

(c) Prior to the development of such standard terms and conditions, Qwest
shall impose in the six areas identified in item (a) above only those
requirements or intervals that are reasonably necessary.

Qwest made the recommended addition to its SGAT as Sections 9.3.1.1.2,
9.3.1.1.3, and 9.3.1.1.4.

As noted in the Group 2 portion of the NDPSC order in this proceeding, the
NDPSC may not impose obligations on a telecommunications company that are
different or greater than obligations imposed under the Act.86

In the Local Competition First Report and Order, the FCC noted that a competitor
deploying its own loops must be able to connect those loops to customers� inside wiring
in order to provide service, especially to customers in multi-tenant buildings.87  In the
UNE Remand Order, the FCC concluded that lack of unbundled access to the
incumbent�s NID impairs the ability of requesting carriers to provide the services that
they seek to offer.88  The FCC also found the demarcation point preferable to the NID in
defining the termination point of the loop because, in some cases, the NID does not

                                           
86 N.D.C.C. § 49-21-01.7(14)
87 Local Competition First Report and Order, 11 FCC Rcd at 15697, ¶. 392.
88 UNE Remand Order at ¶233
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mark the end of the incumbent�s control of the loop facility.89  The FCC noted that in
multiunit premises, there may be either a single demarcation point for the entire building
or separate demarcation points for each tenant, located at any of several locations,
depending on the date the inside wire was installed, the local carrier�s reasonable and
nondiscriminatory practices, and the property owner�s preferences.90  Thus, depending
on the circumstances, the demarcation point may be located either at the NID, outside
the NID, or inside the NID.91  The FCC defined the NID to include any means of
interconnection of customer premises wiring to the incumbent LEC�s distribution plant,
such as a cross-connect device used for that purpose.92

The FCC further stated that:

We conclude that the NID definition, for the purposes of our unbundling
analysis, should be flexible and technology-neutral.  The Commission�s
rules permit considerable variation in the interconnection facilities between
carrier and customer-controlled facilities.  Furthermore, evolution in
network design and technology will likely cause additional design
variations among the hardware interfaces between carrier and customer
premises facilities.  Accordingly, we define the NID broadly to ensure that
competitors will be able to obtain access to any of these facilities as an
unbundled network element.  Our intention is to ensure that the NID
definition will apply to new technologies, as well as current technologies,
and to ensure that competitors will continue to be able to access customer
premises facilities as an unbundled network element, as long as that
access is required pursuant to section 251(d)(2) standards.93

The NDPSC agrees with Qwest�s SGAT change incorporating the facilitator�s
proposed language for access to terminals (NIDs or demarcation points) for subloop
elements.  However, the NDPSC believes the FCC did not intend to treat NIDs or
demarcation points located outside of buildings in a different manner than NIDs or
demarcation points located inside buildings.  Therefore, the NDPSC recommends that
there be no collocation requirements at MTE terminals inside buildings or outside of
buildings.  The NDPSC recommends that Qwest be required to change its SGAT
accordingly.

In addition, access to MTE terminals in North Dakota is unique because of past
actions taken by the FCC and subsequent actions of the NDPSC.    In its Second
Report and Order in CC Docket No. 79-10594, the FCC detariffed the installation of
                                           
89 Id. at ¶168
90 Id. at ¶169
91 Id.
92 Id. at ¶233.
93 Id. at ¶234.
94 Detariffing the Installation and Maintenance of Inside Wiring, CC Docket No. 79-105, Second Report
and Order, 51 Fed. Reg. 8498 (1986)



Case No. PU-314-97-193
Section 271 Consultative Report
Page 91

simple inside wiring and the maintenance of all inside wiring effective January 1, 1987.
The FCC determined that allowing telephone companies to retain ownership of inside
wiring after fully recovering the costs of that wiring from ratepayers would not be
desirable.  The FCC ordered telephone companies to relinquish all claims to ownership
of �expensed� inside wiring by January 1, 1987, and of �capitalized� inside wiring by the
end of the amortization period for the investment in that wiring.  The FCC preempted the
states from using different accounting procedures in setting intrastate rates.

The FCC order was appealed, and the Supreme Court held in Louisiana Public
Service Commission that the FCC could not require states to use FCC-prescribed
depreciation rates for intrastate ratemaking purposes.  This decision therefore
invalidated the FCC action requiring states to follow the methods prescribed by the FCC
for the expensing of inside wiring costs beginning October 1, 1981, and the amortization
of all capitalized inside wiring costs over a period of no more than ten years.

Even though the FCC reevaluated its overall program for inside wire in its
Memorandum Opinion and Order in CC Docket No. 79-105, FCC No. 86-513, released
November 21, 198695, and decided not to require that telephone companies relinquish
claims to ownership of inside wiring, the NDPSC granted the requests of Northwestern
Bell Telephone Company (NWB) to transfer ownership of and responsibility for inside
wire96 and premises cable97 to its North Dakota customers and deregulate the
installation and maintenance of that wire and cable.  Inside wire was defined as that
wire including connectors, blocks and jacks within a customer�s premises that extends
between the termination of the Exchange Access Line (the Network Interface) and those
jack locations to which terminal equipment can be connected.  NWB defined premises
cable as any cable on private property, such as riser cable located within a building, and
campus or lateral cable, which runs between buildings of a co-located complex such as
a university.

In its request to remove premises cable from regulation, NWB stated it would
suspend placing additional cable on private property unless done at customer expense
and this would permit nondiscriminatory use of the facilities by vendors, customers
and/or owners.  NWB would provide facilities up to a �demarcation point� which normally
would be at the building�s closest point of entry.  In an existing building, a demarcation
point would be established, and work on the customer side would be charged on a �time
and materials� basis or the customer could arrange for others to do the work.  The
demarcation point, in North Dakota, was defined as the physical location of the point
where telephone company ownership of and maintenance responsibility for premises
cable ends, and customer ownership and responsibility begins.98  NWB stated

                                           
95 Detariffing the Installation and Maintenance of Inside Wiring, CC Docket No. 79-105, Memorandum
Opinion and Order, 1 FCC Rcd. 1190 (1986)
96 NDPSC Case No. I-7279, approved December 30, 1986.
97 NDPSC Case No. 11,002, decided February 9, 1988.
98 Id. finding 10.
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customers would benefit from control of the cable on their premises, vendors would
benefit because they would be able to use the cable at the customer�s direction,
ratepayers would no longer be subsidizing the costs of premises cable, NWB would
have reduced capital requirements and administration, customer and vendor confusion
would be lessened, future costs would be borne directly by the cost causer, and the
potential for stranded premises cable investment caused by vendor misuse and
changing technology would be reduced.  In its request to remove premises cable from
regulation, NWB stated:

On July 1, 1987, Northwestern Bell will transfer the responsibility for
installation and maintenance for telephone wire and cable located on
private property to the property owner.  Premises cable and wire, like
inside wire, will be owned by the customer following the amortization
period.  Premises cable is the telephone facility that interconnects a
customer�s buildings together or if a high-rise building interconnects
different floors to the telephone public switched network.  Inside wire is the
facility within a building or floor that the customer already owns and
maintains.

The shift in ownership will complete a plan that started when the Bell
System was divested in 1984, which enabled customers to own telephone
equipment.

The NDPSC�s order in Case No. 11,002 required that, in the interest of providing
the benefits of competition to the customer, the cable records should be given to the
customer.  The order agreed that title to premises cable be transferred to the customer
at the end of the amortization period.  The NDPSC took this action even though the
FCC had chosen not to transfer title of inside wire to customers.

The tariff filed by NWB implementing the NDPSC�s decision states:

The Demarcation Point will be mutually agreed upon between the
company and the customer and will normally be located near the point
where the telephone company�s facility enters the customer�s property,
normally inside a building.

After July 1, 1988, for multiple buildings constructed on continuous
property such as shopping centers, condominiums, industrial parks,
campuses, and military installations, the telephone company will establish
a single Main Demarcation Point and will designate one or more other
existing connections as Alternate Demarcation Points.

For the network existing prior to July 1, 1988, for multiple buildings
constructed on continuous property, the telephone company will establish
a single Main Demarcation Point and may designate other existing
terminating connections as Alternate Demarcation Points.  Only one Main
Demarcation Point will be reinforced at the telephone company�s expense.
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If requested, the telephone company shall provide a Main Demarcation
Point to each rural agricultural residence, whether or not the residence is
located on the continuous property.

Charges will be applied to cover additional costs of placing or reinforcing
Alternate Demarcation Points requested by the property owner.

The NDPSC determined that the cost of providing, maintaining and reinforcing
the Main Demarcation Point would be borne by NWB and that the cost of providing,
maintaining and reinforcing any Alternate Demarcation Points would be borne by the
customer requesting those points.

The FCC describes the demarcation point as the point that marks the division
between telecommunications network wiring under LEC control and wiring under
building owner/end user control.  As noted earlier, the NDPSC defines the demarcation
point as the physical location of the point where telephone company ownership of and
maintenance responsibility for premises cable ends, and customer ownership and
responsibility begins.  The demarcation point is a physical connection between the
network cable for which NWB has responsibility and the premises cable for which
individual customers have responsibility.99

In its Fourth Report and Order in CC Docket No. 88-57100, the FCC noted its
ongoing efforts to foster competition in local communications markets by implementing
measures to ensure that competing telecommunications providers are able to provide
services to customers in multiple tenant environments (MTEs).  The FCC found it
important to remove obstacles to competitive access in this important portion of the
telecommunications market.101

The FCC found that the benefits include increased availability of advanced
services and was targeting actions to promote the continued deployment of competitive
and advanced telecommunications services and reducing the substantial barriers that
remain to deployment of these services in MTEs.102

In order to reduce competitive carriers� dependence on the incumbent LECs to
gain access to on-premises wiring, the FCC, in FCC 00-366, was establishing
procedures to facilitate moving the demarcation point to the minimum point of entry
(MPOE) at the building owner�s request, and required incumbent LECs to timely
disclose the location of existing demarcation points where they are not located at the

                                           
99 Id. page 4.
100 In the Matter of Review of Sections 68.104 and 68.213 of the commission�s Rules Concerning
Connection of Simple Inside Wiring to the Telephone Network, CC Docket No. 88-57, FCC 00-366, Fourth
Report and Order and Memorandum Opinion and Order, Rel. October 25, 2000)
101 Id. Introduction page 2.
102 Id. page 7-8.
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MPOE.103  The MPOE is defined as �either the closest practicable point to where the
wiring crosses a property line or the closest practicable point to where the wiring enters
a multiunit building or buildings.� 47 C.F.R. § 68.3

We believe that the NDPSC has already accomplished the FCC goal of moving
the demarcation point to the MPOE.  Under the NDPSC order in Case No. 11,002, the
demarcation point or Main Demarcation Point is to be located near the point where
NWB�s facility enters the property, normally inside a building.  Therefore, the physical
location of the FCC�s MPOE and the NDPSC�s Main Demarcation Point, in the case of
premises cable, are the same with one exception.  The NDPSC, in Case No PU-314-94-
318, found that a modular home park development differs from �shopping centers,
condominiums, industrial parks, campuses, and military installations because the
homes in a modular home park are constructed by individuals rather than by a single
developer and neither the per residence basic monthly charge for telephone service nor
the per residence installation charge are reduced to the modular park developer.
Therefore, the NDPSC determined that, for the purposes of providing telephone service,
there is no reasonable basis for distinguishing residents who build on leased property
from those who build on owned property.  The NDPSC determined that installation of
telephone service for the resident that occupies a home in a modular home park will be
treated the same as the installation of telephone service for a regular residential
development.  In other words, the demarcation point would be located at or near the
point where the NWB facility enters the residence.  The NDPSC does not believe the
modular home park falls under the FCC definition of an MTE, just as a single-family
residence is not considered an MTE.

The NDPSC believes that many issues covered in the SGAT related to the MTE
environment are moot due to the fact that, in North Dakota, the NDPSC continues to
have the jurisdiction to define the location of the demarcation point and, under that
definition, Qwest may own no intrabuilding cable or campus cable in MTE
environments.

Qwest argues for retaining this MTE language for the sake of consistency in the
SGAT in each state in Qwest�s service territory Qwest also contends that the NDPSC
order in Case No. 11,002 does not prohibit Qwest from owning premises cable or
campus cable in the future.

Qwest�s May 31, 2002 Revised Notice of Updated Statement of Generally
Available Terms and Conditions now sets forth interim SGAT and other interim
provisions to allow the issues regarding subloop unbundling at MTE locations in North
Dakota to be addressed in a separate NDPSC proceeding.  Qwest states as follows:

Qwest is filing revisions to its SGAT to address concerns regarding
subloop unbundling at MTE locations in North Dakota in view of the

                                           
103 Id. page 8.
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questions regarding Qwest�s right to own premises cable, campus cable or
inside wiring under the Commission�s order in Case No. 11,002.  In
particular, Qwest has added the following to section 9.3.1.1:

Due to the limited number of locations in North Dakota where Qwest owns
premises cable, campus cable or inside wiring, Qwest will provide
premises cable, campus cable or inside wiring ownership notification at
each MTE Terminal.

Qwest has also amended section 9.3.5.4.1 to provide:

9.3.5.4.1.  Where Qwest has provided Cable Ownership Notification,
CLECs shall notify its account manager at Qwest in writing, including via
email, of its intention to provide access to customers that reside within a
MTE.  Where Qwest does not provide a Cable Ownership Notification,
CLEC and the landowner shall determine procedures for CLEC to connect
its loops directly to on-premises wiring and CLEC access at all terminals
or interface devices at the MTE is available under the terms of SGAT
section 9.5.2.1.1.

Finally, Qwest has deleted section 9.3.5.4.1.1.

In addition, to the above referenced SGAT changes, Qwest agrees that,
by both Qwest�s definition and the Commission�s definition of demarcation
point, Qwest cannot own premises cable, campus cable, or inside wire on
the customer side of a demarcation point in North Dakota.  The issue of
the location, in North Dakota, of the demarcation point and therefore the
ownership of certain premises cable, campus cable or inside wire facilities,
pursuant to the Commission�s order in Case No. 11,002, will be decided
by the Commission at a later date.   The proceeding to determine this
issue may be initiated by a request from Qwest for a declaratory order
from the Commission.

Due to the limited number of locations in North Dakota, Qwest will provide
�Cable Ownership Notification� where it has premises cable, campus
cable, or inside wire facilities.  Qwest will file with the Commission the
locations where it provides Cable Ownership Notification.  This filing will
include information regarding the number and type of detached terminals,
if any.  Should a CLEC require access to such a detached terminal prior to
resolution of the proceeding described above, Qwest will provide CLEC
access to necessary campus wiring in the most expeditious manner
available to cross-connect the CLEC facilities with the Qwest facilities.
Prior to requiring collocation for the sole purpose of accessing campus
wiring, Qwest will seek approval from the NDPSC.  In these instances,
Qwest will work collaboratively with the CLEC and the NDPSC to resolve
any access disputes.  To the extent there is any conflict between these
commitment provisions and the SGAT, the commitments in this pleading
will control.  If the Commission determines, pursuant to the proceeding
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described above, that Qwest is not prohibited pursuant to the Commission
order in Case No. 11,002, from owning certain premises cable, campus
cable or inside wire in North Dakota, Qwest would no longer be required to
file the locations, unless that requirement was imposed pursuant to rule of
the Commission.

If the Commission determines that Qwest is currently prohibited, pursuant
to the Commission�s order in Case No. 11,002, from owning premises
cable, campus cable or inside wire in North Dakota, Qwest reserves the
right to seek a determination that Qwest is or should be allowed to own
premises cable, campus cable or inside wire in North Dakota
notwithstanding the Commission�s order in Case No. 11,002.  If it is
determined that Qwest is or should be allowed to own premises cable,
campus cable or inside wire in North Dakota notwithstanding the
Commission�s order in Case No. 11,002, Qwest would no longer be
required to file with the Commission its locations where it provides Cable
Ownership Notification, unless that requirement was imposed pursuant to
rule of the Commission.

Qwest will not charge CLECs for the use of premises cable, campus cable
or inside wire until the completion of the proceeding described above.
Qwest has done this by placing �0� as the subloop prices for premises
cable, campus cable or inside wire services at MTE locations in the SGAT
price list until the proceeding and issue are decided by the North Dakota
Public Service Commission.  Nonetheless, Qwest may charge for the use
by CLECs of network cable located at modular home park developments
on the Qwest side of demarcation points based upon the Commission�s
previous determination of Qwest�s obligation to provide such network
cable.

Pending the outcome of the Commission�s determination of Qwest�s right
to own premises cable, campus cable or inside wire facilities, Qwest
agrees it will not provide premises cable, campus cable or inside wiring
without ten (10) days notice of the Commission pending the outcome of
such proceeding.  Qwest also recognizes that if it does install any
premises cable, campus cable or inside wiring after such notice, it does so
at its own risk such that if the Commission determines Qwest is prohibited
pursuant to the Commission�s order in Case No. 11,002 from owning such
premises cable, campus cable or inside wire in North Dakota, Qwest will
relinquish ownership of such cable and wire.

The NDPSC agrees that, because of the provisions set forth by Qwest in its May
31, 2002 Notice of Updated Statement of Generally Available Terms and Conditions,
the MTE issues in North Dakota concerning ownership of premises cable, campus
cable, and inside wire can be decided by the Commission at a later date.  The NDPSC
agrees with Qwest�s proposed changes to SGAT sections 9.3.1.1, 9.3.5.4.1, and
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9.3.5.4.1.1 and proposed price changes in Exhibit A of the SGAT concerning charges
for subloop elements at MTEs.  The NDPSC finds that Qwest has made those changes
in its North Dakota SGAT � Sixth Revision dated May 30, 2002.

b.  Requiring LSRs for Access to Premises Wiring at MTEs

AT&T argued that the requirement to submit LSRs to gain access to MTE
premises wiring subloops unjustifiably discriminates against CLECs.  AT&T argued that
LSRs are a complex and expensive means for acquiring access to facilities that have
nominal costs, and which Qwest can use for its own purposes without similar burdens.
Rather than submitting an LSR, AT&T proposed that a CLEC specify monthly and in
aggregate (by MTE terminal) the addresses of the MTEs where it has obtained access
and the cables and pairs it is using there.  AT&T stated that the cable and pair
information would suffice to provide Qwest the carrier facility assignment (CFA)
information needed to bill CLECs, and the proposed monthly notifications, combined
with its proposal that all parties identify their facilities separately, would be adequate
notice to Qwest for maintenance and repair purposes.

Qwest argued that LSRs represent an industry standard for wholesale orders
generally.  It maintained that the LSR information that it requires for subloops is
necessary for the following reasons:

• Allowing the CLEC representative to validate that interconnection point
information is valid and will be accepted

• Providing billing information without which inefficient manual billing
systems would be required

• Providing the information Qwest needs to fulfill its maintenance and repair
obligations

• Providing in a readily available format the information necessary to allow
customers later to switch to other carriers smoothly

• Preventing unexpected problems in connecting a customer who moves
into vacated premises, but wishes to take service from a different carrier
than the one serving the customer who vacated

• Putting burdens on technicians to make uninformed decisions about
installation or service matters.

The facilitator stated that because Qwest is entitled to bill for the wiring if it owns
it, Qwest is also entitled to regularity and completeness for billing purposes.  The
facilitator also stated that Qwest has a legitimate business need to have the information
it needs to respond efficiently to repair requests.  The facilitator determined that LSRs
provide an efficient means of getting Qwest billing systems the information Qwest needs
to bill for the wiring it owns.

The facilitator noted that the AT&T solution is not rigorous enough to offer Qwest
what it is entitled to have when it makes its facilities available for CLEC use at subloop
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elements.  The facilitator recommended there should be no general waiver of LSR
requirements for CLEC access to Qwest�s on-premises MTE wire as a subloop element.
Nonetheless, the facilitator recommended that if there is a way to provide for an
alternate method for submitting LSRs to avoid costs or delay, the circumstances warrant
it.  At the workshop, Qwest agreed to allow AT&T immediate access and suspend
certain LSR information requirements for five days.  The facilitator determined this
approach �provides an effective balancing of the concerns of Qwest and AT&T.�
Accordingly, the facilitator recommended the following language be added to the SGAT:

For access to Qwest�s on-premises MTE wire as a subloop element, a
CLEC shall be required to submit an LSR, but need not include thereon
the circuit-identifying information or await completion of LSR processing
by Qwest before securing such access.  Qwest shall secure the circuit-
identifying information, and will be responsible for entering it on the LSR
when it is received.  Qwest shall be entitled to charge for the subloop
element as of the time of LSR submission by CLEC.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended addition to its SGAT at Section 9.3.5.4.7.

c.  CLEC Facility Inventories

Qwest�s SGAT Section 9.3.3.5 requires that Qwest inventory CLEC cable and
pair terminations at MTEs.  AT&T proposed an alternative requirement that Qwest, at its
expense, mark its owned or controlled on-premises wire and related facilities, tagging
each cable pair currently being used by Qwest to serve an end user.

Qwest argued that inventories needed to be completed before, rather than after,
CLECs have completed their installation process.  Qwest inventories of CLEC facilities
provide addressing information for subloop terminations, which are recognizable when a
CLEC issues a LSR for a subloop.

The facilitator determined that the inventories may be performed during the LSR
suspense period as they provide information necessary for LSRs.  Accordingly, the
facilitator recommended that AT&T�s alternate facility identification proposal should not
be adopted.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

d.  Determining Ownership of Inside Wire

SGAT Section 9.3.5.4.1 allowed Qwest ten days to determine what on-premises
wire Qwest owned.  AT&T requested that CLECs be allowed to rely upon an owner�s
declaration of ownership of on-premises wire, thus negating the need to await Qwest�s
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determination.  Absent an owner�s self-declaration of ownership, AT&T�s proposal would
allow Qwest ten days to determine ownership, but would limit the response period to
one day at MTEs where another CLEC had already sought Qwest ownership
information.  AT&T would also require Qwest to absorb the cost of the ownership
determination.

Qwest supported its existing SGAT language because it provides a reasonable
way for determining where exactly its maintenance and repair obligations would extend.

The facilitator stated that the issue has two aspects: (1) responsibility for the
Qwest costs involved in determining ownership, and (2) whether and by how much the
ownership determination should delay CLEC access to subloop UNEs.  The facilitator
stated that Qwest is entitled to payment only if it owns the facilities or the rights to their
use, and that it is reasonable to place upon Qwest the burden of determining facility
ownership before it charges for those facilities.  Therefore, Qwest should be responsible
for the costs of such determination beyond reasonable and minimal costs for
examination of its records.  The facilitator also recommended that Qwest should be
entitled to reimbursement for any incremental ownership determination actions that it is
forced to undertake as a result of bad faith CLEC actions associated with an assertion
of ownership by parties other than Qwest.  Because much of the pricing for its subloop
elements remains to be initially determined by Qwest, the facilitator recommended that
Qwest should complete the design of its pricing in accord with these requirements.

Regarding the timing for determining ownership of inside wiring, the facilitator
recommended that determining ownership should take only a nominal time period after
the issue has already been raised by another CLEC at the same MTE.  Moreover, when
a CLEC can provide Qwest with a written statement setting forth a reasonably clear,
supported, and complete basis for a claim that the MTE owner also owns the on-
premises wiring, the period should be reduced.  Therefore, the facilitator recommended
that SGAT Section 9.3.5.4.1 should be revised to include the following:

In the event that there has been a previous determination of on-premises
wiring ownership at the same MTE, Qwest shall provide such notification
within two (2) business days.  In the event that CLEC provides Qwest with
a written claim by an authorized representative of the MTE owner that
such owner owns the facilities on the customer side of the terminal, the
preceding ten (10) day period shall be reduced to five (5) calendar days
from Qwest�s receipt of such claim.

The NDPSC agrees with the facilitator�s recommendation and finds that, should
the NDPSC in the future determine that Qwest may own campus cable, premises cable
or inside wire as discussed under Subloop Access at MTE Terminals of this report,
Qwest should include the facilitator�s recommended addition to SGAT Section 9.3.5.4.1.

The NDPSC finds that, because of the provisions set forth by Qwest in its May
31, 2002 Notice of Updated Statement of Generally Available Terms and Conditions,
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and that the MTE issues in North Dakota concerning ownership of premises cable,
campus cable, and inside wire can be decided by the NDPSC at a later date the SGAT
need not provide a time period for determining ownership of inside wire.  We find that
Qwest has revised its SGAT accordingly in the North Dakota SGAT � Sixth Revision
dated May 30, 2002.

e.  Intervals

AT&T requested that In the event of non-acceptance of its previous arguments
about the Field Connection Point (�FCP�) process, the determination of on-premises
wire ownership, and the inventorying of circuit terminations, AT&T asked that the
longest interval for determining ownership and inventorying be not greater than fifteen
days.

The facilitator determined that the FCP requirements have been eliminated for
on-premises wiring access in a number of MTE situations; the LSR requirements have
been eased; the need for a facility inventory is no longer a prerequisite to LSR issuance;
and much of AT&T�s argument regarding facility inventorying has been accepted.  The
facilitator therefore recommended there is no reason to consider added relief on the
issue of intervals.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

f.  Requirement for Qwest-Performed Jumpering at MTEs

AT&T argued that the SGAT Section 9.3.6.4 requirement that Qwest run the
jumpers from subloop elements or disconnect Qwest equipment allows for abuse by
Qwest.

Qwest argued that the provision was consistent with the practice of other
RBOCs, and that it was consistent with legal precedent addressing the ability of ILECs
to segregate their equipment in collocation contexts.104  Qwest also argued that
because the segregation of CLEC and Qwest equipment was not realistic at FDIs,
allowing only Qwest technicians to have access to the FDIs for jumpering was a
reasonable substitute.  Qwest agreed to eliminate a distinction that it had been making
between enclosed and open terminals that were located in MTE buildings.  It also
agreed to eliminate requirements that CLECs establish at MTE terminals the separate
cross connect field that Qwest earlier required in order to avoid technician uncertainty
about facility ownership.  Although Qwest agreed to allow CLECs to run jumpers at in-
building MTE terminals, it was not willing to extend this approach to other MTE
terminals.

                                           
104 Stewart Rebuttal at page 29, citing GTE v. FCC, 205 F.3d 416 (D.C. Circuit 2000).
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The facilitator noted that the recommended solution for the first unresolved
subloop issue, Subloop Access at MTE Terminals, provided for a case-by-case analysis
of the needs and circumstances associated with unique and varying outside plant
configurations and conditions.  That recommended solution included issues associated
with jumpering.  The facilitator recommended that the record here does not support
allowing CLECs to perform such work outside the context of in- or on-building MTE
terminals.  However, CLECs can request such authority as described under the first
issue and it should be granted to them where its propriety can be supported by
showings made in the context of specific requests.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

g.  Expanding Explicitly Available Subloop Elements

AT&T argued that the SGAT must address the full range of subloop elements
and access points contemplated by the FCC, which AT&T listed as including a large
number of specific types and access points.  AT&T objected to the requirement that
access other than through �standard� means prescribed by SGAT Section 9.3.4 be
decided through the BFR process.  AT&T recommended that the SGAT be changed to
provide for access to all available subloop elements.

Qwest responded that it agreed to provide access to subloop elements at all
technically feasible points and accessible terminals.  Qwest argued, however, that the
�very limited� demand for subloops to date and the very large number of potential
subloop access points made it impractical to develop standard offerings for more than
the most likely expected circumstances.  Qwest offered the Special Request Process for
additional loop offerings for which there is not substantial �reasonably foreseeable
demand.�

The facilitator recommended because of the wide range of configurations and
circumstances, that it is not appropriate to expect Qwest to undertake the effort to
design standard offerings for every conceivable case, without reference to potential
demand for them.  The facilitator determined that Qwest�s offering of the Special
Request Process provides an adequate mechanism for considering such offerings when
they become more tangible.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements for subloop
unbundling.
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C. Packet Switching

1.  Background

The FCC defines packet switching as:

The function of routing individual data units, or �packets,� based on
address or other routing information contained in the packets.

In its UNE Remand Order, the FCC required ILECs to unbundle packet switching
when four conditions are met:105

• Qwest has provided end users with loops aided by digital loop carrier or a
system that replaces copper with fiber optic equipment in distribution
facilities

• Qwest does not have spare copper loops that will provide adequate home
run capability

• Qwest has not permitted CLECs to deploy CLEC DSLAMs at Qwest
remote terminals or other suitable interconnection points in the area in
question

• Qwest has deployed packet switching capability for its own use

The FCC considers the DSLAM (digital subscriber loop access multiplexer) a part
of the functionality of packet switching.  DSLAMs split the voice and data signals carried
over copper wire.  The voice portion is transmitted toward a typical telecommunications
switch, while the data signals are transmitted to a packet switch.

2.  Overview

The parties raised thirteen issues relating to packet switching.  Of those issues,
seven were resolved during the workshop.  Four issues were unresolved and presented
to the NDPSC with the facilitator�s proposed resolution.  Two issues were deferred to
the state�s cost dockets.

The issues resolved between the parties are discussed in the Workshop Two
Report beginning on page 39.  The resolved issues include:

• Defining Packet Switching
• Defining the Condition Regarding No CLEC Collocation of DSLAMS
• Access at Any Feasible Point
• Availability of CLEC-Specified Packet Switching Options
• Limiting Access to Packet Management Systems
• Satisfying the Condition Relating to DSLAM Collocation Denial

                                           
105 UNE Remand Order at ¶313.
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• Maintenance and Repair Responsibilities

The unresolved issues are discussed in the Workshop Two Report beginning on
page 41.  The unresolved issues include:

• Availability of Spare Cooper Loops
• Denial of DSLAM Collocation
• Unbundling Conditions as a Prerequisite to Ordering
• Line Card �Plug and Play�

The issues deferred to the state�s cost dockets include:
• Separate Rate Elements for Packet Switching Components
• ICB Pricing

3.  Analysis of Evidence on Unresolved Issues

a.  Availability of Spare Copper Loops

AT&T argued that access to a continuous, suitable copper loop between the end
user and the Qwest home office (a �homerun� copper loop) in lieu of unbundled packet
switching, will leave CLECs at a significant disadvantage when Qwest can transfer
signals at much higher rates in areas where it�s remotely deployed DSLAMS shorten the
copper portion of its connection with end users.  AT&T maintained that CLECs need to
be able to: (a) collocate their DSLAMs at the same place that Qwest has done, or (b)
gain access to Qwest�s packet switching as a UNE, in order to be able to deliver service
at the same level of quality.  AT&T also argued that it should not have to take copper
loops in lieu of unbundled packet switching in cases where it seeks to serve more
customers than there are available appropriate copper loops.

Qwest objected to these changes noting that AT&T�s proposal would extend
Qwest�s obligation beyond what the FCC has required.

The facilitator noted that the SGAT already says that the test for determining
necessary loop capability is the services the CLEC wishes to offer (including the data
transfer rate).  If a CLEC wishes to offer xDSL services that match all the characteristics
of the service that Qwest is providing, then Qwest cannot meet its obligations by
providing a copper loop that can only provide some level of service less than that, even
if the loop could provide some defined level of DSL service.  The facilitator
recommended that because the SGAT already provides that copper loops must support
services that are at parity if that is what a CLEC requests, and because the ability to
deliver service at parity is what AT&T seeks, there is no need to alter the SGAT to give
CLECs adequate protection.  The facilitator also recommended that AT&T�s sufficiency
argument does not have merit.  The FCC has made it clear that where copper loops are
available and sufficient, providing them constitutes full satisfaction of Qwest�s
requirements.  AT&T�s addition of sufficiency also would change the basis for
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determining copper loop availability from the number of orders (or end users) involved
to the number that AT&T would like to serve, assuming that its marketing plans
succeeded.  Giving CLEC�s the ability to alter Qwest�s obligations on the basis of
expectations of the CLEC as opposed to firm orders for facility access could have the
effect of eviscerating the FCC�s conditions.  The facilitator concluded there was no need
to alter the SGAT.

The NDPSC agrees with the facilitator�s conclusion and there is no need to
change the SGAT.

b.  Denial of DSLAM Collocation

AT&T sought a change in SGAT Section 9.20.2.1.3 in order to expand the
standard for obtaining unbundled packet switching from actual denial of DSLAM
collocation by Qwest to economic infeasibility of CLEC DSLAM collocation.  AT&T
argued that the significant costs and lead time and the small number of customers to be
served from such DSLAMs would make it extremely difficult for CLECs to make enough
money to justify deployment of their own facilities.  Therefore, AT&T wanted to include
SGAT language that would require Qwest to allow DSLAM collocation wherever it is
economically infeasible for the CLEC to construct its own DSLAM.

Qwest argued there was no evidentiary support for the argument about economic
infeasibility, and in any case, this request exceeded the scope of these workshops by
asking for the introduction of new obligations.  Qwest also argued that AT&T
Corporation v. Iowa Utilities Board, 525 U.S. 366, 119 S.Ct. 721, 142 L.Ed.2d 835
(1999), requires the imposition of more than nominal added costs to meet the
�impairment of competition� test for unbundling.

The facilitator noted that AT&T�s argument assumes there is a substantial
difference in the economics of DSLAM deployment between CLECs and Qwest,
however, there is nothing in the record to support this assumption.  The facilitator also
noted that AT&T�s request would add an entirely new requirement to those already
deemed appropriate by the FCC.  The facilitator therefore recommended there is simply
no sound basis for deciding that the FCC conditions regarding DSLAM collocation
should be supplanted by the addition of an economic feasibility test.

The NDPSC agrees with the facilitator�s recommendation.

c.  Unbundling Conditions as a Prerequisite to Ordering

AT&T argued that CLECs would suffer competitive disadvantage under SGAT
Section 9.20.4.1, which requires the 90-day collocation process, after which a CLEC
could learn the collocation had been denied.  Only after that denial would the CLEC be
able to order packet switching as a UNE.  AT&T sought changes that would permit
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simultaneous ordering of DSLAM collocation and packet switching UNE requests, and
an interval of 10 days or less for Qwest to reject DSLAM collocation requests.

Qwest agreed to streamline the processes involved in unbundling packet
switching by disclosing to CLECs the locations where Qwest has remotely deployed
DSLAMS, by providing a space availability report indicating where there is not space at
such locations, and by providing, on CLEC request, a list of locations where Qwest had
made decisions to remotely deploy future DSLAMs.

The facilitator noted that the combination of Qwest�s disclosures about its current
and future DSLAM locations and the issuance of space availability reports should
provide substantially faster notice than AT&T had anticipated.  Therefore, the facilitator
recommended that the introduction of a 10-day collocation denial notice period does not
appear to be warranted.  The facilitator determined, however, that there was no showing
of any necessity for packet switching requests to await DSLAM collocation denials.
Accordingly, the facilitator recommended the SGAT should make clear that Qwest is
required to respond to DSLAM collocation orders and packet switching orders in
parallel.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has modified its SGAT at Section 9.20.4.1.2 in accordance with the facilitator�s
recommendations.

d.  Line Card �Plug and Play�

Sprint argued for the right of CLECs to place their line cards in Qwest�s DSLAM
(an option known as �Plug and Play�).

Qwest opposed the plug and play option because the FCC is now considering
the issue but has not yet concluded whether it is appropriate.  Qwest also argued that
the record does not address the technical feasibility of this option and allowing it would
be tantamount to eliminating the four conditions the FCC said were appropriate
prerequisites to unbundled packet switching.  Qwest�s brief states that �[t]he fact that the
FCC is considering whether to create a new obligation confirms that no such
requirement currently exists.�106

The facilitator recommended that given the pendency of the FCC proceedings on
the technical feasibility of this option, there is insufficient evidence on the record to
support the conclusion that technical feasibility is established.  Moreover, allowing the
plug and play option would in effect eviscerate the current FCC standard.  The facilitator
concluded that no change be made to the SGAT concerning this issue.

The NDSPC agrees with the facilitator�s conclusion.

                                           
106 Qwest brief at page 13.
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e.  Separate Rate Elements for Packet Switching Components

AT&T expressed concern that the establishment of separate rate elements for
the Customer Channel, the Switch Loop Capability, and the Switch Interface Port,
suggested the existence of not one, but three separate UNEs.  Qwest replied that there
is only one packet switching UNE, but that the way it costed the element produced three
rate elements, which had the benefit of allowing CLECs to save costs if they could self-
provision the associated transport elements. Qwest also acknowledged that the
reasonableness of the magnitudes of these elements would be better considered in cost
dockets.

f.  ICB Pricing

AT&T commented that Qwest presented no testimony about its price or
provisioning practices for unbundled packet switching.  AT&T argued that it was not
sufficient to offer ICB pricing and that Qwest must at least insert specific prices, not
merely ICB pricing, into the SGAT.

At the workshop, Qwest noted it is currently developing packet switching prices
and that ICB pricing is an adequate interim solution for purposes of Section 271.

The facilitator noted that although Qwest has agreed to develop prices for
unbundled packet switching, ICB pricing subject to eventual true-up is currently a
feasible approach.

The NDSPC finds that Qwest has now included prices for unbundled packet
switching in an updated SGAT file with the NDPSC on July 10, 2001 as shown on page
13 of Exhibit A, Item 9.24.  The reasonableness of these prices will be subject to review
in the NDPSC�s cost docket.107

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements for providing
CLEC access to packet switching.

                                           
107 Qwest Corporation Interconnection/Wholesale Price Investigation, NDPSC Case No. PU-2342-01-
296.
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D. Dark Fiber

1.  Background

Paragraph 174 of the UNE Remand Order provides that the loop element
includes dark fiber.  The FCC defined dark fiber as fiber that has not been activated by
connection to electronics, but that is nevertheless �in place and easily called into
service.�  Paragraph 325 of that FCC order similarly treats the dedicated transport
element as including fiber that it is in place, but that is unlit by electronics.  Thus, the
FCC has decided that the loop and transport elements to which CLECs may gain
access may consist of dark fiber.

2.  Overview

The parties raised twelve issues for discussion on dark fiber.  Of those issues,
eight were resolved during the workshop.  Three issues went to impasse and were
presented to the NDPSC with the facilitator�s proposed resolution.  One issue was
deferred to the workshop on SGAT general terms and conditions.

The issues resolved between the parties are discussed in the Workshop Two
Report beginning on page 49.  The resolved issues include:

• Dark Fiber Forecasts
• Access to Dark Fiber Without Collocation
• Testing
• Addition to D-UDF rate elements
• Purchase of a Single Dark Fiber Strand
• Provisioning and Ordering Processes
• Dark Fiber at Collocation Build-Out Completion
• Cross Connect Charges

The unresolved issues are discussed in the Workshop Two Report beginning on
page 52.  The unresolved issues include:

• Affiliate Obligations to Provide Access to Dark Fiber
• Access to Dark Fiber in Joint Build Arrangements
• Applying a Local Exchange Usage Requirement to Dark Fiber

The dark fiber issue that was deferred to the workshop on SGAT general terms
and conditions dealt with:

• Consistency With Technical Publications.  This issue is discussed in the
Consistency With Technical Publications section below.
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3.  Analysis of Evidence on Unresolved Issues

a.  Affiliate Obligations to Provide Access to Dark Fiber

AT&T contended that Sections 251(c)(3) and 252(d)(1) of the Act obligate Qwest
to make the in-region dark fiber of affiliates, specifically Qwest Communications
International, Inc. (�QCI�), available to CLECs.  AT&T argued that Section 251(c)(3)
obligates ILECs to provide nondiscriminatory access to network elements on an
unbundled basis at any technically feasible point, and under rates and conditions that
are fair, just and reasonable.  According to AT&T, Qwest and its affiliates comprise
�successors and assigns� under Section 251(h) of the Act, which makes them subject to
ILEC unbundling duties thereunder.

Qwest contended that Qwest Corporation is the only U S WEST
Communications, Inc. successor that provides local telecommunications services in the
seven-state region.  The QCI affiliates have neither provided, nor have they acquired,
any affiliate that provides local exchange service.  Furthermore, according to Qwest,
QCI�s affiliates do not meet the �successor or assign� requirements of Section 251(h) of
the Act.

The facilitator determined that the record here contains no evidence that the
Qwest corporate structure has been developed or is being used to deny access to dark
fiber in cases where it would, absence such structure, be required to be made available.
The facilitator stated that AT&T has cited no authority to support an obligation of all
Qwest affiliates to unbundle generally, exactly as if they were Qwest itself.  The
facilitator recommend there is no basis in the record for requiring dark fiber or other
unbundling by affiliates because they are successors or assigns.  Nonetheless, the
facilitator recommended that where Qwest has acquired a general right to use dark fiber
from a third party when and as needed, Qwest should not deny similar access to a
CLEC merely on the basis that the inventory was technically owned by a third party.
The same general standard should apply to a second-party arrangement (i.e., a lease or
right to use agreement with an affiliate) as would apply to a third party arrangement
(e.g., Qwest rights to dark fiber that arise under a lease with a financial institution or
under a right to use agreement with a customer).  The standard should be that if Qwest
has some access rights for itself, it should not refuse to use them to provide access
rights for CLECs.  The facilitator recommended that Qwest should be required to
provide access not only to what it owns directly, but to all dark fiber to which it has a
right to access for local telecommunications use under agreements with any other party,
affiliated or not.  Accordingly, the facilitator recommended the addition of the following
language to the end of SGAT Section 9.7.1:

Deployed Dark Fiber facilities shall not be limited to facilities owned by
Qwest, but will include in place and easily called into service facilities to
which Qwest has otherwise obtained a right of access, including but not
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limited to capitalized Indefeasible Right to Use (IRUs) or capitalized
leases.  Qwest shall not be required to extend access in a manner that is
inconsistent with the restrictions and other terms and conditions that apply
to Qwest�s access; however, in the case of access obtained from an
affiliate:  (a) the actual practice and custom as between Qwest and the
affiliate shall apply in the event that it provides broader access than does
any documented agreement that may exist, and (b) any terms restricting
access by CLECs that are imposed by the agreement with the affiliate
(excluding good-faith restrictions imposed by any agreement with a third
party from whom the affiliate has gained rights of access) shall not be
applied to restrict CLEC access.

AT&T in its Exceptions and Comments on Workshop Two-Report on Emerging
Services proposed that the facilitator�s recommendation be extended to apply to all
unbundled network elements provided to Qwest by Qwest�s affiliates.  They
recommended that the words �Deployed Dark Fiber facilities� found at the very
beginning of the facilitator�s proposal be changed to �Deployed Unbundled Network
Element facilities� and that this revised language be included at the end of SGAT
Section 9.1, not section 9.7.1.

Qwest testified at the NDPSC�s July 30, 2001 hearing that a modification to
SGAT Section 9.1 was unnecessary because UNEs provided over leased facilities are
integrated into Qwest�s network and must be made available to CLECs.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended addition to Section 9.7.1 of its SGAT.

b.  Access to Dark Fiber in Joint Build Arrangements

AT&T contended that the Act and the FCC Orders called for the conclusion that
CLECs should be permitted to lease dark fiber that exists in �joint build arrangements�
with third parties.  Such arrangements, according to AT&T, comprise those that permit
either Qwest, the third party, or both to use the other party�s conduit, innerduct, or fiber
to transport telecommunications traffic.

Qwest testified that it would make available dark fiber in joint build arrangements
up to Qwest�s side of the meet point.  Qwest refused to permit CLECs to obtain access
to any rights Qwest may have to the use of the �third party facilities.�  Qwest stated its
willingness to unbundle dark fiber that it owns but contended it could not and would not
unbundle dark fiber belonging to other entities.

The facilitator recommended the standard to which Qwest should be held on this
issue is similar to that set forth in the proposed resolution of the immediately preceding
issue.  The primary consideration is whether the agreement with the third party gives
Qwest, with respect to the fiber owned by the third party, sufficient access rights to
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make it analogous to directly owned facilities that �carriers keep dormant but ready for
service� and that are �in place and easily called into service.�  The facilitator
recommended that the additional language to Section 9.7.1 set forth in the proposed
resolution of the immediately preceding issue accommodates this definition and should
also be a means of holding Qwest to a good-faith standard in bargaining away its rights
to allow CLEC access in such situations.

The NDPSC agrees with the facilitation�s recommendation.

c.  Applying a Local Exchange Usage Requirement to Dark Fiber

SGAT Section 9.7.2.9 prohibits the use of unbundled dark fiber as a substitute for
special or switched access services, except to the extent the CLEC provides �a
significant amount of local exchange traffic� to its end users over the fiber as set forth by
the FCC�s usage test.

AT&T stated that the usage test was issued by the FCC regard to Enhanced
Extended Links (EELs).  AT&T argued that the usage test when applied to dark fiber is
prohibited by the FCC�s UNE Remand Order and the FCC rules.  The usage test is
designed to apply to a single end user and cannot be applied to dark fiber that is
typically used for multiple end users.

Qwest responded that EELs comprise combinations of the loop UNE and the
transport UNE.  Qwest said that dark fiber is not a UNE per se, but rather a �flavor of
loop and transport,� like EELS, which are a combination of loop and transport under
paragraphs 477 and 480 of the UNE Remand Order.  Therefore, the local traffic
exchange restrictions should be applied to dark fiber loop and transport combinations.
Qwest argued that eliminating the local service restriction on dark fiber and transport
unbundling would present a threat to access revenues and universal service.

The facilitator determined that when a CLEC secures access to dark fiber that
provides the functionality of a loop that is connected to dedicated transport, it secures
an EEL, which is a combined loop and transport element.  That dark fiber makes up this
combination does not give it a different identity as a UNE.  The FCC prohibits
substitution of an incumbent LEC�s unbundled loop-transport combinations for special
access services unless they provide a significant amount of local exchange service, in
addition to exchange access service, to a particular customer.  The FCC recommended
that AT&T�s argument is without foundation because the logic behind the FCC�s
concern about access charges is in no way diminished because the facilities providing
the combination were unlit before a CLEC gained access to them.
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The FCC at paragraph 21 of the Supplemental Order on Clarification108 regarding
Enhanced Extended Links stated that:

The local usage options we adopt below thus provide a safe harbor that
allows the Commission to preserve the status quo while it examines the
issues in the Fourth FNPRM in more detail, while still allowing carriers to
use combinations of unbundled loop and transport network elements to
provide local exchange service.

The NDPSC agrees with the facilitator�s conclusion that when a CLEC secures
access to dark fiber and uses the fiber to provide the functionality of a loop, and that
loop is connected to dedicated transport, the combined functions are the same as those
provided by an EEL.  In addition, the FCC is examining the issues related to EELs and
may change the local traffic exchange restrictions which should be made manifest as
changes to the SGAT.  Therefore, NDPSC agrees with the facilitation�s
recommendation.

d.  Consistency With Technical Publications

AT&T noted that SGAT Section 9.7.2.18 incorporated by reference Technical
Publication 77383 that AT&T believes is inconsistent with the commitments Qwest has
made in the language of the SGAT.  AT&T proposed that until Qwest submits language
for the publication conforming to the requirements of the SGAT on dark fiber, the
Commission should find Qwest not in compliance with this section of the 271
requirements.

The facilitator recommended that to the extent this issue is not resolved by the
parties, it could be addressed in the upcoming workshop on general SGAT terms and
conditions.  The facilitator noted that there has already been adopted the general
proposition that the hierarchy among the SGAT, technical publications, operations
guidelines and procedures, and the other documents that it will take to make the
Qwest/CLEC relationship operate effectively, can best be addressed in a general
fashion.

The workshop on Group 5 included issues related to General SGAT Terms and
Conditions.  In the Group 5 section of this report under General SGAT Terms and
Conditions: Conflicts Between the SGAT and Other Documents, it was found that the
SGAT makes it clear that the SGAT prevails over other documents that abridge or
expand the rights or obligations of each party to the SGAT.  However, the NDPSC does
not believe this finding resolves the issue of SGAT provision�s inconsistency with
Technical Publication 77383 since Technical Publication 77383 is itself made part of the
SGAT by reference.
                                           
108 Supplemental Order on Clarification, In the Matter of Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, CC Docket No. 96098, FCC 00-183, rel. June 2, 2000.
(Supplemental Order on Clarification).
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AT&T�s brief filed with the facilitator stated, �the technical publication does not
allow CLEC�s to lease dark fiber between the Qwest wire center and a CLEC wire
center, does not allow for direct connection, and does not allow CLECs to lease single
fibers.�  Qwest has indicated that revisions have been made to Technical Publications
77383 and 77386.  Technical Publication 77383 �Unbundled Dark Fiber� lists an
unbundled dark fiber route between a Qwest Wire Center and a CLEC wire center as an
�Extended UDF� and does not appear to disallow this arrangement.  Technical
Publication 77383 also states that UDF is available as single optical fiber strands.
Technical Publication 77386 �Interconnection and Collocation for Transport and
Switched Unbundled Network Elements and Finished Services� seems to allow for
direct connection by stating that the Network Interface for fiber or optical UNEs can be a
Direct Connection and stating that direct connection of a CLEC entrance facility to
UNEs is available when permitted by tariff, contract or regulatory order.

4. Conclusion

Qwest should be deemed to be in compliance with the requirements for providing
CLEC access to dark fiber.
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VI.  CONSULTATIVE REPORT ON GROUP 4 CHECKLIST ITEMS

This portion of the report considers issues concerning checklist item 2 (access to
unbundled network elements (�UNEs�)), checklist item 4 (access to unbundled loops),
checklist item 5 (access to unbundled local transport) and checklist item 6 (access to
unbundled local switching).  The report also considers issues regarding enhanced
extended loops and line splitting.  The record on these checklist items was developed
through workshops, written filings including testimony, comments, and briefs.  A formal
hearing was also held before the NDPSC.

Qwest filed testimony of Karen Stewart, Lori Simpson and Jean Liston on
January 19, 2001.  On or about February 23, 2001, the following participants filed
testimony or comments:  AT&T, XO Utah, Inc., Electric Lightwave, Inc. and The
Association of Communications Enterprises (�ASCENT�).  The New Mexico Public
Regulation Commission Advocacy Staff filed testimony on December 20, 2000.  AT&T
filed verified comments on loops, line splitting, and NIDS on March 26, 2001.  Qwest
filed rebuttal testimony of Lori Simpson and Karen Stewart on March 9, 2001.  On
March 23, 2001, Rhythms filed the affidavit of Valerie Kendrick regarding loops and XO
filed additional response testimony of David LaFrance.  Qwest filed rebuttal testimony of
Jean Liston on April 18, 2001.  Briefs were filed on or about May 31, 2001 by the
following parties:  Qwest, AT&T, ELI/XO, Rhythms, and the Wyoming Consumer
Advocate Staff.  Qwest and AT&T filed supplemental briefs on June 18, 2001.
Workshops were held on March 26-30, 2001 and April 30-May 4, 2001 in Denver,
Colorado.  The facilitator filed his report on this workshop on August 20, 2001.

On August 30, 2001, Qwest and AT&T filed comments on the report.

On September 5, 2001, the NDPSC issued a Notice of Hearing.  A formal
hearing on the facilitator�s report was held as scheduled on September 20, 2001, in the
Commission hearing room, State Capitol, 12th Floor, Bismarck, North Dakota.  Qwest
appeared at the hearing and presented testimony and evidence in support of its
position.  No intervenors appeared.  On October 5, 2001, Qwest filed a post-hearing
memorandum on Group 4 issues.

On January 16, 2002, the NDPSC issued its Interim Consultative Report on the
Group 4 Checklist items.

The following is the NDPSC�s Consultative Report on the Group 4 Checklist
items.
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A.  Checklist Item 2 � Access to Unbundled Network Elements

1.  Background

Section 271(c)(2)(B)(ii) requires �[n]ondiscriminatory access to network elements
in accordance with the requirements of Sections 251(c)(3) and 251(d)(1).�  Section
251(c)(3) requires Qwest and other incumbent local exchange companies to provide
access to unbundled network elements (�UNEs�) �on rates, terms and conditions that
are just, reasonable and nondiscriminatory . . . .� The checklist item 2 portion of this
Consultative Report addresses general UNE issues, UNE platform or �UNE-P� issues,
and issues for other combinations.

2.  Overview

The parties raised a total of 22 issues related to UNEs generally.  Three of these
issues were presented to the NDPSC with the facilitator�s proposed resolution in the
Group 2 Report, and are addressed in the NDPSC�s consultative report on Group 2
issues.  Fifteen of those issues were resolved during the Workshop.  Three of those
issues were presented to the NDPSC with the facilitator�s proposed resolution in the
Group 4 Report.  One issue was deferred to another workshop, and a portion of another
issue was deferred until completion of the ROC OSS testing.

The three issues addressed in the Group 2 consultative report were:
• Including LIS in the Definition of Finished Services
• Marketing During Misdirected Calls
• Regeneration Charges

The issues resolved between the parties regarding UNEs generally are
discussed in the Group 4 Report beginning on page 16.  The resolved issues include:

• Definitions
• Changes in Law Regarding Access to UNEs
• General Obligation to Provide UNE Access
• UNE Use Restrictions
• UNE Demarcation Points
• UNE Testing
• UNE Provisioning Intervals
• Notice of Changes Affecting UNE Transmission Parameters
• UNE Rates
• Miscellaneous Charges
• Construction Charges for Ancillary and Finished Services
• Unbundled Customer Controlled Rearrangement Element (UCCRE)
• UNE Demarcation Points
• Access to Newly Available UNEs and UNE Combinations
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• Information Access When Customers Change Service Providers

The unresolved issues regarding UNEs generally are discussed in the Group 4
Report beginning on page 21.  The issues include:

• Construction of New UNEs
• Commingling UNEs and Tariffed Services on the Same Facilities
• OSS Testing

The issue deferred to another workshop was:
• Bona Fide Request Process.  This issue is discussed in the Consultative

Report on Group 5 Issues, General Terms and Conditions, Bona Fide
Request Process section of this report.

The issue deferred to completion of OSS testing was:
• OSS Testing (stand-alone test environment).  This issue is discussed

below in the OSS Testing section

3.  Analysis of Evidence

a.  Construction of New UNEs

AT&T argued that Qwest should be obliged to build new facilities to provide
UNEs for CLECs under the same terms and conditions that it would construct them for
its own end users.  AT&T further argued that Qwest should perform such construction at
cost based prices, which presumably means TELRIC costs, not the actual costs of
construction of the particular UNE.  AT&T argued that CLECs would be denied a
meaningful opportunity to compete in the event that Qwest is not required to build
facilities to provide CLECs network elements (other than transport) under the same
terms and conditions that it would construct for itself or its end users.  AT&T also
objected to Qwest�s refusal to accept an obligation either to: (a) place electronics on
dark fiber in order to make it available as dedicated transport, or (b) replace electronics
to expand existing capacity of the fiber.

Qwest responded that its obligation to build UNEs should be limited to cases
where it has a legal obligation to build for its own end users, citing paragraph 451 of the
First Report and Order, which limits the unbundling of facilities to �existing incumbent
LEC facilities.�109  Despite this argument, Qwest did agree to undertake specific
construction obligations in the SGAT at Sections 9.1.2.1 and 9.1.2.2.  The facilities
encompassed by this commitment include conditioning, placing a loop, adding a
network interface device, adding a card to central office or remote equipment, and
adding central office tie pairs and field cross jumpers.  AT&T argued that this offer is
insufficient because it extends only to DSO loops, not higher capacity loops.

                                           
109 Local Competition Order at ¶24.  (Complete cite in Cumulative Consultative Report)
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The facilitator determined there is no clear basis for concluding that the failure to
require Qwest to undertake an obligation to construct new facilities will significantly
hinder fulfillment of the Act�s general objectives, let alone its specific requirements.
Accordingly, Qwest should not generally be required to construct new facilities to
provide CLECs with UNEs.  Likewise, the facilitator determined Qwest has no obligation
to place or modify electronics on dark fiber in order to make it available as dedicated
transport.

NDPSC agrees with the facilitator�s determinations and has no objection to
Qwest�s proposed SGAT Sections 9.1.2.1 and 9.1.2.2.

b.  Commingling UNEs and Tariffed Services on the Same Facilities

Qwest�s SGAT Section 9.23.1.2.2 broadly prohibits the use of the same facilities
to provide both tariff services (such as special access services) and UNEs arguing that
such combined or commingled use could allow CLECs to inappropriately avoid access
charges.  XO/ELI argued for the elimination of the Qwest SGAT provisions prohibiting
such commingling.  It should be noted that XO/ELI are not intervenors in North Dakota.

The FCC has temporarily prohibited the use of the same facilities to provide both
tariff services (such as special access services) and UNEs, while it addresses its
concerns about whether such combined or commingled use could allow CLECs to
inappropriately avoid access charges.  AT&T argued that the SGAT language would
prohibit CLEC use of UNEs in cases broader than those temporarily banned by the
FCC.

The facilitator concluded that Qwest should not be permitted to impose
restrictions broader than those specifically addressed by the FCC.  Therefore, the
facilitator recommended the following be added to Qwest SGAT Section 9.23.1.2.2:

Where specifically prohibited by applicable federal or state requirements,
UNE Combinations will not be directly connected to a Qwest Finished
Service, whether found in a tariff or otherwise, without going through a
collocation, unless otherwise agreed to by the Parties.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has included the recommended language in its compliance SGAT filing.

c.  OSS Testing

AT&T raised concerns about the lack of SGAT language regarding testing of the
Qwest�s OSS capability to support large-scale market entry by CLECs.  The major
aspects of AT&T�s concerns were 1) the need for SGAT language generally providing
options for testing of OSS and interfaces, 2) the need for SGAT language providing a
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�stand-alone test environment� to test new OSS interfaces, and 3) the need for SGAT
language providing comprehensive production testing.

Regarding general SGAT language for OSS testing, AT&T argued that it is
absolutely essential for any contractual relationship between Qwest and a CLEC that
the parties know the scope of Qwest�s obligation to provide testing.

AT&T argues that the FCC has made it clear that, prior to issuing a new OSS
software release or upgrade, the ILEC must provide a testing environment that mirrors
the production environment in order for CLECs to test the new release.  AT&T states
that adding language to the SGAT is a paper promise and is insufficient.  AT&T states
that Commissions should reject any finding of compliance with checklist item 2 absent
evidence that the availability of a stand-alone test environment has been tested by the
third-party as part of the Regional Oversight Committee (ROC) OSS test.

In addition to connectivity testing, a stand-alone test environment, interoperability
testing, and controlled production testing, AT&T argues that Qwest�s SGAT must
provide for testing in a comprehensive manner.  AT&T states that Qwest�s SGAT must
include specific testing, and must also permit CLECs to comprehensively test whether
the Qwest systems and interfaces, and CLEC systems and interfaces built to Qwest�s
specifications, work as contemplated in a commercial setting in commercial volumes.

Qwest responded with new SGAT language at 12.2.9.3 to provide connectivity
testing, stand-alone testing environment, interoperability testing, and a controlled
production process to validate the ability of the CLEC to submit actual production
requests and determine operational readiness.  Qwest objected to AT&T�s detailed
proposal for comprehensive production testing.

The facilitator recommended that the issue regarding the availability of a stand-
alone test environment should be deferred until state commission consideration of the
results of the current ROC third-party OSS test.

The facilitator determined that AT&T�s proposed language for SGAT Section
12.2.9.3.5 would adopt a prescriptive approach to comprehensive testing that would not
allow for negotiation between Qwest and CLECs with respect to test scope, conditions,
or payment responsibility.  Nonetheless, the facilitator determined there could be
circumstances where a CLEC has a particular need for testing beyond what is already
contemplated by the SGAT.  Therefore, the facilitator recommended the following
language should be included in the SGAT in lieu of AT&T�s proposed Section
12.2.9.3.5:

Upon request by a CLEC, Qwest shall enter into negotiations for
comprehensive production test procedures.  In the event that agreement is
not reached, the CLEC shall be entitled to employ, at its choice, the
dispute resolution procedures of this agreement or expedited resolution
through request to the state commission to resolve any differences.  In
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such cases, CLEC shall be entitled to testing that is reasonably necessary
to accommodate identified business plans or operations needs,
accounting for any other testing relevant to those plans or needs.  As part
of the resolution of such dispute, there shall be considered the issue of
assigning responsibility for the costs of such testing.  Absent a finding that
the test scope and activities address issues of common interest to the
CLEC community, the costs shall be assigned to the CLEC requesting the
test procedures.

Qwest has added the recommended language to the SGAT at Section 12.2.9.8.
Qwest deviated from the facilitator�s language only slightly by inserting the phrase �in
addition to the testing set forth in Section 12.2.9" for purposes of clarity.

The facilitator also recommended rejection of other changes in Section 12.2.9.3
that AT&T had requested and Qwest had specifically opposed.  He recommended,
however, that Qwest should incorporate other changes to the section that Qwest had
not opposed.  Qwest testified that following the UNE workshops, Qwest, AT&T, and
other interested CLECs in the multi-state proceedings negotiated and reached
agreement on the text for Sections 12.2.9.3.  In its compliance filing to the NDPSC,
Qwest incorporated what it referred to as consensus language rather than the proposed
AT&T language recommended by the facilitator.  AT&T has not presented testimony
concerning this consensus language and the NDPSC has not verified the accuracy of
Qwest�s new SGAT language.

The NDPSC agrees with the facilitator�s recommendation to defer the availability
of the stand-alone test environment to the ROC OSS test.  Also, assuming the accuracy
of the consensus language incorporated into Qwest�s SGAT on this issue, the NDPSC
accepts Qwest�s proposed SGAT language clarification to the facilitator�s proposed
language for comprehensive production test procedures and accepts Qwest�s proposed
language for Section 12.2.9.3 in lieu of or in addition to the language recommended by
the facilitator.

The evaluation of Qwest's pre-order/order interface, the Stand Alone Test
Environment ("SATE"), was conducted as part of OSS Test 24.6 (Operational Support
Systems (OSS) Interface Development Review).  Table 24.6-2.1: Evaluation Criteria
and Results sets forth the results of the evaluation for pre-order/order interfaces.  The
NDPSC will discuss the findings of the OSS Final Report in the ROC OSS Test section
of this report.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements for providing
CLEC access to unbundled network elements upon verification of consensus language
and successful ROC OSS test confirmation of stand-alone test availability.
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B.  Checklist Item 4 � Access to Unbundled Loops

1.  Background

Section 271(c)(2)(B)(iv) requires Qwest and other incumbent local exchange
companies to provide: �[l]ocal loop transmission from the central office to the customer�s
premises, unbundled from local switching or other services.�  The FCC further defined
the loop as �a transmission facility between a distribution frame, or its equivalent, in an
incumbent LEC central office, and the network interface devise at the customer
premises.�110  The UNE Remand Order modified this definition to include �all features,
functions and capabilities of the transmission facilities, including dark fiber and attached
electronics (except those used for the provision of advanced services, such as
DSLAMS) owned by the incumbent LEC, between an incumbent LEC�s central office
and the loop demarcation point at the customer premises.�111

Also treated under this topic are two subsidiary issues.  The first of these issues
is �Line Splitting� which refers to the situation where two different CLECs provide both
the voice and data service over a single loop, which Qwest provides.  The second issue
involves the NID, which is defined as �any means of interconnection of end-user
premises wiring to the incumbent LEC�s distribution plant, such as a cross-connect
device used for that purpose.�112  Qwest is required to unbundle subloop elements and
NIDs.

2.  Overview

The parties raised a total of 63 issues related to access to unbundled loops.  The
facilitator stated that two issues were presented to the NDPSC with the facilitator�s
proposed resolution in the Group 3 Report and are addressed in the NDPSC�s
cumulative report on Group 3 issues.  Forty-five of those issues were resolved during
the Workshop.  Fourteen issues were presented to the NDPSC with the facilitator�s
proposed resolution.  Two issues were deferred to another workshop, a portion of one
issue was deferred to the Group 5 workshop, and a portion of another issued was
deferred to the state cost docket.

The two issues regarding access to unbundled loops that are addressed in the
Group 3 consultative report were:

• Line-At-A-Time Access to Splitters (addressed in Group 3 consultative
report as �Ownership of and Access to Splitters�)

• Discontinuing Megabit Service (addressed in Group 3 consultative report
as �Tying Qwest�s Data Service and Voice Service�)

                                           
110  Id. at ¶380
111 UNE Remand Order at ¶167.  (Complete cite in Cumulative Consultative Report)
112 Id. at ¶233
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AT&T, in its comments to the facilitator�s report disagreed with the facilitator�s
conclusion that the line splitting issue (Line-At-A-Time Access to Splitters) was fully
resolved in the Group 3 Report.  AT&T stated that based upon the record evidence
presented in subsequent workshops, it is clear that it is technically feasible for CLECs to
access Qwest�s splitters on at least a shelf-at-a-time basis.  AT&T argued that CLECs
purchasing loops are entitled to �all capabilities of the loop including the low and high-
frequency spectrum portions of the loop. . . .�113

AT&T stated that Qwest relies on the SBC Texas 271 Order to support its
position.  AT&T argues that the SBC Texas 271 Order does not support Qwest�s
position, because in that order, the FCC merely notes that it had not yet exercised its
rulemaking authority to require ILECs to provide access to splitters, and therefore, it
would not require SBC to provide access to splitters as part of that proceeding.114

AT&T stated that the FCC specifically declined to comment on the requirement that an
ILEC provide access to an ILEC-owned splitter on the grounds that it was considering
this issue in response to AT&T�s petition for reconsideration of the UNE Remand
Order.115  AT&T argues that the FCC�s decision to not impose a requirement of ILECs to
provide access to ILEC-owned splitters in its review of the SBC Section 271 Application
should not deter any state commission from imposing such a requirement on Qwest.
AT&T stated that, based upon new evidence deduced during the Colorado loop
workshop, Qwest should be required to modify its SGAT provide access to Qwest�s
splitters on a shelf-at-a-time basis.

AT&T did not appear at the hearing before the NDPSC, and this issue was not
discussed or investigated further by the NDPSC.  According to the information provided
by AT&T in its comments to the facilitator�s report, the FCC has not issued a ruling on
the issue.  The NDPSC brings this issue to the attention of the FCC for its consideration
in reviewing Qwest�s Section 271 Application for North Dakota.

The issues resolved between the parties regarding access to unbundled loops
are discussed in the Group 4 Report.  The discussion concerning �Loops� begins on
page 37 of the Group 4 Report.  The discussion relating to �Line Splitting� begins on
page 66 and the discussion on �NIDs� begins on page 70.  The resolved issues include:

• Definition of Loop Demarcation Point-Loops
• Digital versus Digital-Capable Loops
• Parity in Providing Unbundled Loops
• Limiting Available Analog Loop Frequency
• Method for Providing Unbundled IDLC Loops
• Choosing Loop Technology Types
• CLEC Authorization for Conditioning Charges-Loops
• Access to Loop Features, Functions, and Capabilities

                                           
113 47 C.F.R § 51.319(a)(1).
114 SBC Texas 271 Order, ¶ 328.
115 Id.
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• Offering High Capacity and Fiber Loops on an Individual Case Basis
• Charges for Unloading Loops
• Extension Technology to Give Loops ISDN Functionality
• DS1 and DS3 Loop Specifications
• Access to Digital Loops Where Available
• Loop Installation Process
• Coordinated Installation-Loops
• Limits on Loop Testing Costs
• Obtaining Multiplexing for Unbundled Loops
• Transmission Parameters-Loops
• CLEC/End User Disagreements about Disconnecting or Connecting Loops
• Qwest Access to Qwest Facilities on CLEC Customer Premises-Loops
• Points of CLEC Access to Unbundled Loops
• Relinquishing Loops on Loss of End Use Customers
• CLEC Right to Select From Available Loop Technologies
• Miscellaneous Charges-Loops
• Installation Hours-Loops
• Unforecasted Out-of-Hours Coordinated Loop Installations
• Overtime for Out-of-House Installations-Loops
• Proofs of Authorization-Loops
• ICB Intervals for Large Loop Orders
• Firm Order Confirmations-Loops
• Conditions Excusing Compliance with Loop Installation Intervals
• Maintenance and Repair Parity-Loops
• Specifying Repair Intervals in the SGAT-Loops
• Responsibility for Repair Costs-Loops
• Presumptions About the �Lead� CLEC-Line Splitting
• Pre-Provisioning of the Splitter in the End User�s Central Office-Line

Splitting
• Limits on Uses of the High- and Low-Frequency Loop Portions-Line

Splitting
• Charges for OSS Modifications-Line Splitting
• Access to All NID Features
• Smart and MTE NIDs
• Availability of NIDs When CLEC Provides Loop Distribution
• Other Kinds of Permissible NID Access
• NID Ownership
• Rates for Other Than Single-Tenant NIDs
• NID Ordering Documents

The unresolved issues regarding access to unbundled loops relating to �Loops�
are discussed beginning on page 48 of the facilitator�s Group 4 Report.  The discussion
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of unresolved issues concerning �Line Splitting� begins on page 68 and the discussion
on unresolved �NID� issues begins on page 72.  The unresolved issues include:

• Standard Loop Provisioning Intervals
• Loop Provisioning and Repair Intervals - Utah
• Reciprocity of Trouble Isolation Charges-Loops
• Delays in the Roll-Out of ADSL and ISDN Capable Loops
• Cooperative Testing Problems-Loops
• Spectrum Compatibility-Loops
• Conditioning Charge Refund-Loops
• Pre-Order Mechanized Loop Testing
• Access to LFACs and Other Loop Information Databases
• Limiting Line Sharing to UNE-P-Line Splitting
• Liability for Actions by an Agent-Line Splitting
• �NID� Definition and Access to Terminals Where Qwest Owns Facilities in

the Direction of the End User
• Protector Connections-NID
• CLEC Use of Qwest�s NID Protector Without Payment

A summary of the deferred issues begins on page 36 of the facilitator�s Group 4
Report.  The issues deferred were:

• Accepting Loop Orders with �Minor� Address Discrepancies - Deferred
resolution until completion of OSS testing.  This issue is discussed below
in the Accepting Loop Orders with �Minor� Address Discrepancies section.

• Resolving Conflicts Between the SGAT and Parallel Documents -
Deferred to General Terms and Conditions Workshop.  This issue is
discussed in the Consultative Report on Group 5 Issues, General Terms
and Conditions, Conflicts Between the SGAT and Other Documents
section of this report.

The portion of the issue deferred on page 53 of the facilitator�s Group 4 Report to
the Group 5 workshop was:

• The general process for responding to requests for access to non-
standard UNEs.  This issue is discussed in the Consultative Report on
Group 5 Issues, General Terms and Conditions, Scope of Special
Request Process section of this report.

The portion of the issue deferred on page 52 of the facilitator�s Group 4 Report to
the state cost docket was:

• The ability to challenge in subsequent cost proceedings the issue of
double recovery of trouble isolation costs.
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3.  Analysis of Evidence

a.  Standard Loop Provisioning Intervals

AT&T challenged a number of the standard loop intervals that had been
established as PIDs in ROC process.  AT&T argued that the length of the SGAT�s
standard loop provisioning intervals (the time between orders and in-service dates)
would not provide CLECs a meaningful opportunity to compete, were discriminatory or
anti-competitive, violated state law in some cases, and would preclude CLECs from
being able to meet the service quality standards of some of the participating states.

Qwest maintained that the provisioning intervals were consistent with the
intervals used during the ROC�s development of the Performance Measures against
which the OSS test would be conducted.  Qwest cited testimony by ROC�s project
manager as evidencing the fact that the standards for Performance Measure OP-3
(percent of installations completed on the due date) and for OP-4 (number of days to
complete installation) were formed on the basis of Qwest�s Standard Interval Guides
(SIGs), which are reflected in SGAT Exhibit C.  Qwest also testified that it recently
added an offering referred to as �Quick Loops� which will allow CLECs to secure access
to certain two wire unbundled loops within a shorter interval.  The Quick Loops are
available when converting existing loops where coordination and testing are not
required.  The Quick Loops have a three-day installation interval, which shortens the
standard loop interval.

AT&T countered by arguing that Qwest�s SIG (and by extension SGAT Exhibit C)
was not presented to the ROC, nor did the ROC ever formally approve any of the SGAT
Exhibit C standard intervals.  AT&T argued that it was never foreclosed from arguing in
a later 271 context that Qwest�s standard intervals were too long.  AT&T did state that
Qwest�s Quick Loops proposal responded to a portion of AT&T�s concern.

The facilitator stated that the evidence demonstrated conclusively that the ROC
established its loop installation interval related performance measures (OP-3 and OP-4)
through and open and collaborative process that benefited from full, open, and
substantial participation by the CLEC community.  The facilitator determined that the
ROC discussion of those intervals centered upon and were integrally related to the
intervals of Qwest�s SIG which forms the basis of the installation intervals in SGAT
Exhibit C.

The facilitator also stated that AT&T is not barred from urging the creation of
different intervals, but that the installation intervals established by the ROC were entitled
to very substantial weight.  AT&T commented that the facilitator�s conclusion improperly
shifts the burden to the CLEC to refute the appropriateness of the intervals, when the
burden should be on Qwest to show why these intervals are appropriate in the first
instance.
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The facilitator recommended that record in the workshops supports a conclusion
that the Qwest intervals contained in SGAT Exhibit C are generally appropriate as they
are in line with what the ROC considered in an open and collaborative process.  The
CLECs did not present substantial evidence to counter the evidence of record showing
that the intervals are at parity with Qwest�s retail operations and provide CLECs a
meaningful opportunity to compete with Qwest for retail business.

The NDPSC agrees with the facilitator�s recommendation.

b.  Loop Provisioning and Repair Intervals � Utah

One of the CLECs testified that the SGAT�s installation and service intervals for
loops were not consistent with rules of the Utah Public Service Commission.  Because
this issue is not applicable to North Dakota, consideration of this issue by the NDPSC is
unnecessary.

c.  Reciprocity of Trouble Isolation Changes-Loops

SGAT Sections 9.2.5.2 and 9.2.5.3 require CLECs to pay Qwest�s costs of
isolating the source of network troubles when it is determined that the source of the
problem is on the CLEC�s side of the demarcation point between the CLEC�s and
Qwest�s facilities.  AT&T objected to the lack of a similar ability for the CLEC to charge
Qwest for trouble isolation activities when the problem is on Qwest�s side of the
demarcation point.  AT&T also commented that CLECs should not be charged when the
source of the trouble is the customer�s wiring or equipment.

Qwest frozen SGAT made changes to Section 9.2.5 regarding the trouble
isolation charge provisions.  AT&T found these changes acceptable, with two
exceptions: (a) AT&T wanted to add language allowing CLEC access to the NID for
testing purposes; and (b) AT&T wanted to preserve the ability to challenge in
subsequent cost proceedings the issue of double recovery of trouble isolation costs.

The facilitator recommended that AT&T�s request to preserve the ability to
challenge possible double recovery of trouble isolation costs should be deferred to a
subsequent state cost proceeding.  The facilitator further recommended that it is
reasonable to allow CLECs NID access for testing purposes in those cases where
access at the demarcation point will not suffice to allow required loop testing.  The
facilitator recommended the following clause be included in the SGAT:

Qwest shall allow access to the NID for testing purposes where access at
the demarcation point is not adequate to allow testing sufficient to isolate
trouble; in the event that Qwest chooses not to allow such access, it shall
waive any trouble isolation charges that may otherwise be applicable.
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The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended change to its compliance SGAT filing at Section 9.2.5.5.
The NDPSC agrees with the facilitator�s recommendation that the CLEC ability to
challenge the issue of double recovery of trouble isolation charges be deferred to the
NDPSC cost docket.

d.  Delays in the Roll-Out of ADSL and ISDN Capable Loops

Rhythms testified that Qwest was slow to make ADSL and ISDN capable loops
available to CLECs.  It should be noted that Rhythms is not an intervenor in the North
Dakota proceeding.

Qwest responded that it introduced ISDN service in 1997 and ADSL in the last
quarter of 1999.  Qwest also responded that there was low demand for these types of
loops.

The facilitator noted that Rhythms did not brief this issue.  The facilitator stated
that Qwest did not dispute the facts about delay, and instead responded by noting the
low demand.  The facilitator stated further that the existence of low demand may justify
the lack of pre-defined offerings, but it should not excuse delay in responding to
requests when they are made.  The facilitator stated that if Qwest continues to seek to
avoid prior identification of terms and conditions for low-demand offerings, that Qwest
be prepared to respond quickly in the future to CLEC requests for access to non-
standard UNEs.  The general process for doing so is scheduled to be addressed in the
workshop covering General Terms and Conditions.  Nonetheless, the facilitator
recommended that Qwest should express its intent to move as expeditiously as possible
to respond to non-standard offerings.

Qwest�s Comments to the Group 4 Report state that it will move in an expeditious
manner to respond to non-standard offerings as outlined in the facilitator�s Group 4
Report.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has expressed its intent, as recommended by the facilitator, to respond quickly in the
future to CLEC requests for access to non-standard UNEs.  The issue regarding the
general process for responding to requests for access to non-standard UNEs is
deferred to the Group 5 workshop.

e.  Cooperative Testing Problems-Loops

Rhythms testified generally that it had experienced a number of problems with
cooperative testing on loop installations.  Qwest responded that it had not received any
customer-specific data that would allow it to validate the specific concerns of Rhythms;
however, Qwest noted it had undertaken a number of activities to improve its
performance in coordinated installations.
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The facilitator noted that Rhythms did not brief this issue.  The facilitator
determined that Qwest has taken actions to address problems in supporting coordinated
installations and in adopting measures that will avoid the need for them in some cases.

The NDPSC agrees with the facilitator�s determination.

f.  Spectrum Capability-Loops

Spectrum capability generally means the ability of multiple carriers to send
signals through a common cable without causing each other�s signals to degrade past
an acceptable point.116  Rhythms and AT&T raised three principal areas of concern
regarding spectrum capability: (a) interference due to remote DSL deployment which
has the potential for disrupting competitor�s central-office based services; (b) the
removal of existing T1s in the short term (T1s are recognized by the FCC as known
causes of disturbance and the FCC allows states to take measures to eliminate them as
they feel appropriate)117; and (c) the need to provide NC/NCI codes on service orders
which provide information on the locations and types of services offered by the CLEC.

Qwest noted that the FCC has agreed that the issue of remote DSL deployment
should be dealt with in industry forums.  The FCC has asked the NRIC to submit a
report on this issue by January 2002.118

Regarding T1s, Qwest said that it minimizes T1 disturbances by locating such
facilities in outer binder groups and by placing the send and receive portions on
opposite sides.  When this management fails, Qwest has committed in SGAT Section
9.2.6.5 to change a disturbing T1 to a HDSL facility wherever possible.

Qwest said the NC/NCI codes are needed to provide Qwest with the information
it needs to resolve spectrum interference issues when a carrier complains.

Regarding remote DSL deployment, the facilitator determined that Rhythms and
AT&T had not shown good reason to act in advance of the NRIC report expected by the
FCC.  On an interim basis, there is no evidence to show that repeaters, or any particular
Qwest method of remotely deploying DSL, inherently constitute bad design or operating
practice.  Therefore, it would be against public policy to adopt blanket requirements that
may have the effect of forcing Qwest to adopt more expensive means of designing and
operating its network to optimize it for a certain segment of customers, rather than for all
customers.  Nonetheless, the facilitator recommended that Qwest should be obligated
to undertake reasonable actions when given specific information about network
locations where its own repeater use or remote DSL deployment could disrupt central

                                           
116 In re Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket
Nos. 98-147, 96-98, 99-355, ¶176 December 9, 1999. (3d Advanced Services Order).
117 Id. at ¶218
118 Line Sharing Order at ¶186.
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office based CLEC DSL services.  The facilitator recommended the addition of the
following subsection to SGAT Section 9.2.6:

Where a CLEC demonstrates to Qwest that it has deployed central-office
based DSL services serving a reasonably defined area, it shall be entitled
to require Qwest to take appropriate measures to mitigate the
demonstrable adverse effects on such service that arise from Qwest�s use
of repeaters or remotely deployed DSL service in that area.  It shall be
presumed that the costs of such mitigation will not be chargeable to any
CLEC or to any other customer; however, Qwest shall have the right to
rebut this presumption, which it may do by demonstrating to the
Commission by a preponderance of the evidence that the incremental
costs of mitigation would be sufficient to cause a substantial effect upon
other customers (including but not limited to CLECs securing UNEs) if
charged to them.  Upon such a showing, the Commission may determine
how to apportion responsibility for those costs, including, but not limited to
CLECs taking services under this SGAT.

The NDPSC finds that Qwest added this language as SGAT Section 9.2.6.9 in its
North Dakota SGAT Second Revision dated October 25, 2001.

The facilitator recommended this resolution should be considered interim and
subject to reconsideration at such time as the FCC takes any material action in
connection with the advice and consent it expects to receive by January 2002 from the
NRIC.

AT&T argues that the facilitator�s recommendation misses the point which is that
rules should be established now that set the ground rules for ensuring that this nascent
area of competition be allowed to flourish and is not encumbered by Qwest�s actions in
deploying remote DSL and repeaters.  AT&T states that the dispute is not about who
should pay for the cost of removing repeater and remote DSL that inhibit CLEC
services, but rather the concern is that Qwest, through its remote DSL deployment, will
inhibit and delay the development of advanced services by other providers in remote
areas.  AT&T states that at a minimum, state commissions should require Qwest to
deploy remote DSL technology in a manner that will minimize spectrum compatibility
issues in the future.

With respect to removal of T1s, the facilitator recommended that SGAT Section
9.2.6.4 should be changed to incorporate Qwest�s policy of placing T1s in binder groups
that minimize interference possibilities and replacing T1s that are causing disturbances
with another technology, wherever possible.  The recommended SGAT change would
read:

Qwest recognizes that the analog T1 service traditionally used within its
network is a �known disturber� as designated by the FCC.  Qwest will
place such T1s, by whomever employed, within binder groups in a manner
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that minimizes interference.  Where such placement is insufficient to
eliminate interference that disrupts other services being provided, Qwest
shall, whenever it is technically feasible, replace its T1s with a technology
that will eliminate undue interference problems.  Qwest also agrees that
any future �known disturber� defined by the FCC or the Commission will
be managed as required by FCC rules.

The NDPSC finds that Qwest made the recommended changes in SGAT Section
9.2.6.4 in its North Dakota SGAT Second Revision dated October 25, 2001.

AT&T stated that the facilitator�s language is an improvement over that proposed
by Qwest, but recommended that the last sentence in the facilitator�s recommendation
be modified by adding, at the end of the sentence, the words �and orders and industry
standards.�  AT&T stated that the additional language is necessary because
requirements today are found in industry standards and orders adopted by the FCC,
and not just in FCC rules.  At the hearing before the NDPSC, Qwest stated that it would
implement any requirement that was in an �order� as well, but was reluctant to include
�industry standards� because Qwest may be in a situation where it would be agreeing to
do something before it was finalized as an industry standard.

Regarding NC/NCI codes, Qwest argued that it needs spectral mask information
in order to properly manage services in its binder groups and resolve disputes between
parties. Contrary to Rhythms' optimism regarding the good behavior of all carriers, the
FCC has already anticipated that some carriers may not agree to comply with industry
spectrum guidelines.  Qwest stated that the FCC determined that incumbent LECs need
information regarding the advanced services deployed on their networks, and has
required CLECs to disclose to incumbent LECs information on CLEC deployment of
DSL technology so that incumbents can maintain accurate records and resolve potential
disputes.119

AT&T objects to disclosing such information to Qwest.  AT&T argues that
spectral mask data is proprietary because it reveals exactly what kind of service a
carrier is providing a particular locale and particular end-users, and that it would be
unreasonable to require CLECs to disclose their competitive strategy on a daily basis to
their competitor.  AT&T also argues that spectral mask data is unreliable.  Furthermore,
AT&T argues that the FCC requirement cited by Qwest was an interim policy that has
no binding or precedent effect and is now unnecessary because the FCC pointedly
referred to its views on the use of spectral mass information as �policies�, not as
rules.120  AT&T stated that in that same order, the FCC expressly stated that �these
policies and rules permit the industry to work further towards deriving solutions. . . .[W]e
believe that spectrum management work currently being performed in T1E1.4 will prove
quite useful in ensuring the evolution of advanced services deployment in a manner that

                                           
119 Id. at ¶204.
120 Id.
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safeguards spectrum compatibility.�121  AT&T stated that T1E1.4 has adopted a
standard �T1.417 � that did away with NC/NCI codes for spectrum management
purposes, and therefore the FCC interim policy should not be enforced at this juncture.
AT&T argues that CLECs should only be required to disclose NC/NCI codes in
response to a spectral dispute that involves their facilities.

The facilitator concluded that Qwest has a legitimate need for the NC/NCI codes.
Therefore, the facilitator recommended that SGAT Section 9.2.6.2 is appropriate.
However, it should be made clear that the NC/NCI information is confidential and its use
limited to spectrum management purposes, and that only those needing to know the
information for that purpose shall have access to it.

At the hearing, the Commission requested Qwest to propose SGAT language
that would specify the confidential treatment of the NC/NCI code information rather than
rely upon the nondisclosure provisions at Section 5.16 of the General Terms and
Conditions of the SGAT.  In its Post-Hearing Memorandum, Qwest proposed the
following subsections be added to Section 9.2.6.2 of the SGAT:

9.2.6.2.1  CLEC information provided to Qwest pursuant to Section 9.2.6.2
shall be deemed Confidential Information and Qwest may not distribute,
disclose or reveal, in any form, this material other than as allowed and
described in subsections 9.2.6.2.

9.2.6.2.2  The Parties may disclose, on a need to know basis only, CLEC
Confidential Information provided pursuant to Section 9.2.6.2, to legal
personnel, if a legal issue arise, as well as to network and growth planning
personnel responsible for spectrum management functions.  In no case
shall the aforementioned personnel who have access to such Confidential
Information be involved in Qwest�s retail marketing, sales or strategic
planning.

The NDPSC generally agrees with the facilitator�s recommendation concerning
SGAT Section 9.2.6.4, but recommends that the additional language proposed by AT&T
in its comments to the facilitator�s report be incorporated into SGAT Section 9.2.6.4.
Therefore, the last sentence of the language recommended by the facilitator to Section
9.2.6.4 should read Qwest also agrees that any future �known disturber� defined by the
FCC or the Commission will be managed as required by industry standards, FCC rules
and orders.  The NDPSC finds that Qwest made the recommended change in its North
Dakota SGAT Fourth Revision dated February 19, 2002.

The NDPSC generally agrees with the facilitator�s recommendations concerning
SGAT Section 9.2.6.6, but recommends that language be incorporated at the beginning
of the facilitator�s proposed language that Qwest will deploy remote DSL technology in a
manner that will minimize spectrum compatibility issues in the future.  The NDPSC finds

                                           
121 Id.at ¶211



Case No. PU-314-97-193
Section 271 Consultative Report
Page 130

that Qwest added this language as the first sentence in SGAT Section 9.2.6.9 in its
North Dakota SGAT Fourth Revision dated February 19, 2002.

The NDPSC also accepts Qwest�s proposed SGAT subsections 9.2.6.2.1 and
9.2.6.2.2 and finds that Qwest added these subsections in its North Dakota SGAT Third
Revision dated December 14, 2001.

g.  Conditioning Charge Refund-Loops

AT&T sought to require conditioning charge refunds when Qwest fails to meet
service requirements associated with the service that CLECs seek to offer over loops
that have been conditioned to provide xDSL service.  Qwest agreed conceptually to the
notion of a credit in cases where it fails to perform conditioning in a workmanlike
manner or significantly missed its due date for conditioning.

The facilitator recommended that conditioning charge refunds are appropriate
where there has been a delayed conditioning followed by a customer choice not to take
the CLEC service.  Accordingly the facilitator recommended the following language be
added to the SGAT:

Where Qwest fails to meet a due date for performing loop conditioning,
CLEC shall be entitled to a credit equal to the amount of any conditioning
charges applied, where it does not secure the unbundled loop involved
within three months of such due date.  Where Qwest does not perform
conditioning in accord with the standards applicable under this SGAT,
CLEC shall be entitled to a credit of one-half of the conditioning charges
made, unless CLEC can demonstrate that the loop as conditioned is
incapable of substantially performing the functions normally within the
parameters applicable to such loop as this SGAT requires Qwest to
deliver it to CLEC.  In the case of such fundamental failure, CLEC shall be
entitled to a credit of all conditioning charges, except where CLEC asks
Qwest to cure any defect and Qwest does so.  In the case of such cure,
CLEC shall be entitled to the one-half credit identified above.

AT&T, in its comments to the facilitator�s report, stated that the three month time
period in the facilitator�s recommended language is an unreasonably long period of time
to be out both the loop it requested and the conditioning charges it paid.  AT&T
recommends that the time period be shortened to 15 days following the due date.
AT&T pointed out that Qwest�s interval for conditioning a loop is 15 days.

Testimony by Qwest at the hearing before the NDPSC was that Qwest�s
understanding of the time period in the facilitator�s report is that the CLEC would have
up to three months after Qwest turns over the service to the CLEC to invoke the refund
option.  Qwest stated that AT&T�s proposal would be less burdensome on Qwest, but
Qwest believes that the facilitator�s proposal provides a better option for the CLECs.



Case No. PU-314-97-193
Section 271 Consultative Report
Page 131

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has included the recommended language at Section 9.2.2.4.1 of its SGAT.

h.  Pre-Order Mechanized Loop Testing

AT&T wanted Qwest to allow CLECs to perform mechanized loop testing (MLT)
in order to provide the CLECs with actual loop length and performance information so
the CLECs could verify that the loop can support the services they seek to provide over
the loop.

Qwest responded that its representatives do not perform such tests to determine
loop capabilities and that Qwest performs the tests only in cases of repairs.  Qwest also
said that its Loop Qualification Tool already provides MLT information to CLECs.

The facilitator determined that Qwest has not performed MLT for itself, except in
one, broad scale program, the results of which are made available to CLECs.  The
facilitator also noted that Qwest has reason to discourage such testing because it
disrupts service when it takes place.  The facilitator recommended that Qwest�s
approach to making loop qualification information available to CLECs does not require
allowing MLT in order to provide CLEC�s nondiscriminatory treatment and a meaningful
opportunity to compete.  The facilitator recommended that Qwest should not be required
to make mechanized line testing available for CLECs for so long as Qwest does not
perform it for itself or its affiliates.

The NDPSC agrees with the facilitator�s recommendation.

i.  Access to LFACS and Other Loop Information Databases

AT&T sought access to whatever information Qwest could provide, including a
system called LFACs, to give it access to a reasonably complete inventory of spare
Qwest copper facilities in areas where Qwest serves end users through significant
amounts of IDLC.

Qwest argued that parity with its own retail operations did not require granting
access to LFACs, because Qwest retail personnel did not use LFACs in the pre-
ordering process.  Qwest also stated that LFACs do not have an existing search
capability.  Qwest also raised confidentiality concerns stating that LFACs contains
confidential information about the unbundled loops of Qwest and all other CLECs using
Qwest�s network.  Qwest argued that it has agreed to make available to CLECs other
tools that would provide the kind of information that AT&T is seeking.

AT&T responded that parity is not the test here, because Qwest does not have to
unbundled IDLC loops to serve it own end users.  AT&T stated that the proper question
to ask is whether CLECs, which have the unique need to deal with IDLC unbundling
issues, have a meaningful opportunity to compete in the absence of access to
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information that will allow them, on a pre-order basis, to determine if an area has
sufficient copper facilities available to get around the unbundling and xDSL constraints
imposed by the presence of substantial amounts of IDLC in the it might wish to serve.

The facilitator stated that parity with Qwest�s retail operations is not the material
standard in deciding this issue.  The facilitator determined that significant Qwest
deployment of IDLC in an area justifies CLEC concern about the ability to provision
loops with copper, particularly where it seeks to provide data services.  Although the
facilitator determined that LFACs do not have the capability to provide the information
that AT&T seeks, AT&T should be assured access to other available tools that appear
better suited to AT&T�s needs.  Therefore, the facilitator recommended the SGAT
should contain the following language:

In areas where Qwest has deployed amounts of IDLC that are sufficient to
cause reasonable concern about a CLEC�s ability to provide service
through available copper facilities on a broad scale, the CLEC shall have
the ability to gain access to Qwest information sufficient to provide CLEC
with a reasonably complete identification of such available copper
facilities.  Qwest shall be entitled to mediate access in a manner
reasonably related to the need to protect confidential or proprietary
information.  CLEC shall be responsible for Qwest�s incremental costs to
provide such information or access mediation.

AT&T, in its comments to the facilitator�s report, argued that the facilitator�s
recommended language should be modified to include a provision to provide the CLECs
the ability to audit Qwest�s company records, back office systems and databases in
each of the relevant states to determine whether Qwest is providing to CLECs the same
access that Qwest employees have to loop and loop plant information.  Furthermore,
AT&T argued that the limitation in the facilitator�s recommended language on access to
loop and loop plant information should be eliminated.  Finally, AT&T requested that the
facilitator�s suggested mediation language be eliminated and replaced by language that
limits the use of information obtained by the CLEC to performing loop qualification and
spare facilities checks.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has included the recommended language in its SGAT compliance filing at Section
9.2.2.2.1.1.

j.  Limiting Line Sharing to UNE-P-Line Splitting

AT&T sought a commitment date by which CLECs will be allowed to use line
splitting on UNE loops.  Qwest responded that, while it had agreed to loop splitting, it
did not recognize a need to do it, nor was it aware of any other ILEC that was providing
it.
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AT&T argued that line splitting in the EEL context should not be under the
Special Request Process, but rather should be a standard offering subject to specified
terms and conditions under the SGAT.  Qwest responded that there was a very low
demand for EELs, and that only seven existed in all of the seven states involved in the
multistate process, and all of those seven were in Utah.  Qwest argued that it should not
be required to undertake the development work necessary to create a standard offering
with such limited demand for the product.

AT&T also argued that line sharing should be available in the resale context.
Qwest objected stating that AT&T conceded in the workshops that this was virtually
identical to splitting over UNE-P.  Qwest further argued that such obligation did not now
exist under FCC requirements.

The facilitator determined that AT&T�s objection to the lack of a definite timetable
for making loop splitting available is not well founded.  The facilitator recommended that
if Qwest can demonstrate at the time of its filing to the FCC that it has made substantial
progress is defining the specific terms and conditions applicable to loop splitting, it is
reasonable to conclude that it has met its obligations under Section 271.

The facilitator further recommended that given the remarkably small current
demand for EELs at all, let alone for splitting them, it is reasonable to rely upon the
special request process rather than to develop standard terms and conditions as a
standard offering for EEL splitting.

Finally, the facilitator recommended that splitting resold lines is an anomalous
concept.  The facilitator stated that �[l] oops are split; services are not,� and that in the
resale context, there is no CLEC loop to split.

The NDPSC agrees with the facilitator�s recommendations.

k.  Liability for Actions by an Agent-Line Splitting

Qwest required that a single party be responsible as the �Customer of Record�
for split lines.  The parties agreed that the CLEC who is not the customer of record
could have access to all the identification and security passes of the other CLEC, in
order to allow Qwest to recognize the contact as a legitimate one with respect to the
loops at issue.  The parties also agreed that Qwest should generally not be held
responsible for any harm due to actions by anyone to whom the customer of record has
given the identification and security passes that are sufficient to allow such person to
gain access to the customer of record�s account at Qwest.  The parties disagreed,
however, whether the third person must have obtained the identification and passes
�wrongfully� from the customer of record.

The facilitator recommended that Qwest should not bear responsibility for harm
to a CLEC from the CLEC�s agent�s or representative�s use of information that the
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CLEC intentionally and �rightfully� gave to the person in question.  Only when a CLEC
or agent has �wrongfully� obtained the information, and only where it is obtained through
negligent or willful conduct, is it proper to hold Qwest responsible for claims resulting
from a concession that Qwest has made to its normal customer of record procedures for
the administrative convenience of CLEC customers.  Therefore, no change was
recommended to the SGAT for this issue.

The NDPSC agrees with the facilitator�s recommendation.

l.  �NID� Definition and Access to Terminals Where Qwest Owns Facilities in the
Direction of the End User

This issue was discussed and considered at great length in the Subloop Access
at MTE Terminals issue from the Workshop 2 Report on Emerging Services.  In
essence, AT&T argues that MTE terminals are NIDs entitling it to unmediated access to
such terminals while Qwest defines access at MTEs as subloop access.

The facilitator recommended that the resolution of the issue of Subloop Access at
MTE Terminals remains valid and applicable to the parties� debate under this issue and
that experience between the parties in the future will determine whether there is a need
to define access conditions further and make additional exceptions to collocation or NID
access procedures and requirements.

It should be noted that in the hearing before the NDPSC, in response to a
question from the NDPSC staff, Qwest acknowledged that in North Dakota, if the NID is
the demarcation point and everything on the customer side is customer owned, there
would be no issue because subloops would not come into play.

On November 7, 2001, Qwest filed for reconsideration of the NDPSC�s Interim
Consultative Report on Group 3 Emerging Services concerning the NDPSC�s
recommendation on subloop access at MTE terminals and NIDs.  Qwest�s May 31,
2002 Revised Notice of Updated Statement of Generally Available Terms and
Conditions now sets forth interim SGAT and other interim provisions to allow the issues
regarding subloop unbundling at MTE locations in North Dakota to be addressed in a
separate NDPSC proceeding.

m.  Protector Connections-NID

AT&T commented that SGAT Section 9.5.2.1 impermissibly restricts CLECs to
NID access in cases where space is available since it does not require Qwest to remove
its loop connections to the NID.  AT&T stated that this policy would deny CLECs access
to the NID�s features and functions, which contravenes the UNE Remand Order.122

                                           
122 UNE Remand Order at ¶233
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Qwest argued that nothing in the FCC rules would oblige it to remove its
connections and that doing so would violate the National Electric Code and the National
Electric Safety Code.

The facilitator determined that AT&T�s request fails for being inadequate in
explanation and for seeking unmediated access to facilities other than the Qwest NID.
Accordingly, the facilitator did not recommend any changes to the SGAT on this issue.

The NDPSC agrees with the facilitator�s recommendation.

n.  CLEC Use of Qwest�s NID Protector Without Payment

AT&T objected in its brief to SGAT Section 9.5.3 which requires that a CLEC pay
for its use of protectors at Qwest�s NID in cases where the CLEC has its own protectors.

The facilitator noted the general rule that a CLEC gets access to all the
functionalities and capabilities that a UNE presents to it.  If a CLEC has access to all
those functionalities and capabilities, it stands to reason that it should be responsible for
the proper costs that go into providing all those functionalities and capabilities.
Therefore, the facilitator did not recommend any changes to the SGAT for this issue.

The NDSPC agrees with the facilitator�s recommendation.

o.  Accepting Loop Orders with �Minor� Address Discrepancies

AT&T commented that Qwest was rejecting service orders with minor and
immaterial differences between end user information on the LSR and information on
Qwest�s systems.  AT&T asked for the addition of the following SGAT language to
address this concern:

Qwest will accept CLEC orders as accurate when there are small and
immaterial differences between the end user address on the CLEC order
and the end user address in Qwest�s records.  When the end user
combines a change in service to the CLEC with a change in address,
Qwest will provide an ordering process that accomplishes this transition in
an efficient and accurate manner.

Address validation is one of the pre-ordering functions Qwest makes available to
CLECs.  Qwest objected to AT&T�s comments, arguing that its OSS already contains
address validation tools that would allow CLECs to assure that addresses it wanted to
enter were correct.

The facilitator found that the record from the workshop provided no conclusive
evidence that proper use of the address validation tools would have failed to adequately
rationalize CLEC and Qwest address information about customers.  The facilitator
deferred the evaluation of the address validation process to the ROC OSS testing.
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The ROC OSS Test 12 evaluated the functional elements of Qwest's Pre-
Ordering, Ordering, Provisioning, Pre-Order/Order Data Integration, and an analysis of
Qwest�s performance in comparison to its retail systems (Pre-ordering, Ordering, and
Provisioning ("POP") Functional Evaluation).  As described in Section 12 of the OSS
Final Report, the POP Functional Evaluation:

The objective of this test was to validate the existence, functionality, and
behavior of Qwest interfaces and processes required for pre-ordering,
ordering, and provisioning transaction requests and responses.  The POP
functions tested were also validated against Qwest documentation that
specifies those functions that are and are not available within the Qwest
Operation Support Systems (OSS).

Hewlett-Packard Consulting ("HPC"), which acted as the Pseudo-CLEC in
performing the ROC OSS test, separately submitted Section 12-A, Test Results: POP
Functional Evaluation (Test 12), of the Final Report.

During the test, HPC recorded and tracked each transaction, including address
validations, submitted through Qwest�s OSS, and logged subsequent responses. HPC
compared each response it received to its expectations.  Whenever HPC received an
unexpected response from Qwest on a transaction, it reviewed the transaction details to
ascertain whether the error was the result of inaccurate test case data, transaction entry
error, or a Qwest system or processing issue.

The OSS Final Report Table 12A-1.3: Evaluation Criteria and Results shows the
results of the testing.  These results apply to all pre-ordering functions, including
address validation, and include satisfaction of the following criteria:

• Test Cross-Reference 12-2-1 -- Qwest provides complete responses to
CLEC pre-order transactions.

• Test Cross-Reference 12-2-2 -- Error messages returned for pre-order
transactions clearly and accurately explain the cause and source of the
transaction error.

• Test Cross-Reference 12-2-3 -- The P-CLEC was able to submit valid pre-
order transactions based upon publicly available Qwest information.

The NDPSC agrees with Qwest and the OSS testing results and finds that the
pre-ordering process and address validation tools do allow CLECs to assure that
addresses it wants to enter are correct.

4.  Conclusion

Qwest has demonstrated that it will provide nondiscriminatory access to
unbundled loops and should be deemed to be in compliance with the requirements for
Checklist Item 4.
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C.  Checklist Item 5 � Access to Unbundled Local Transport

1.  Background

Section 271(c)(2)(B)(v) addresses access to unbundled local transport and
requires Qwest to provide local transport from the trunk side of a wireline local
exchange carrier switch unbundled from switching or other services.  Also addressed in
this section are Enhanced Extended Links or EELs.  In the UNE Remand Order, EELs
were defined as being �comprised of unbundled loops, multiplexing/concentrating
equipment, and dedicated transport . . . .�

2.  Overview

The parties raised a total of 17 issues related to access to unbundled local
transport.  Two of these issues were presented to the NDPSC with the facilitator�s
proposed resolution in the Group 3 Emerging Services Report, and are addressed in the
NDPSC�s consultative report on Group 3 issues.  Six of those issues were resolved
during the Workshop.  Nine of the issues were presented to the NDPSC with the
facilitator�s proposed resolution in the Group 4 Report.  A portion of on issue was
deferred to the NDPSC cost docket.

The two issues addressed in the Group 3 Emerging Services consultative report
were:

• Access to the Facilities of Qwest Affiliates � This issue was addressed in
the Affiliate Obligations to Provide Dark Fiber issue in the Group 3 Report
for Emerging Services

• Access to Dark Fiber in Qwest�s Joint Build Arrangements � This issue
was addressed in the Access to Dark Fiber in Joint Build Arrangements
issue in the Group 3 Report for Emerging Services

The issues resolved between the parties regarding access to unbundled local
transport are discussed in the facilitator�s Group 4 Report.  The discussion concerning
�Transport� begins on page 75 of the Group 4 Report.  The discussion relating to �EELs�
begins on page 80.  The resolved issues include:

• Available Dedicated Transport Routes
• Requiring Multiplexers for Access to Transport
• Cross Connecting UDIT and EUDIT-Transport
• Waiver of Local Use Requirements for Particular EELs
• Ways of Meeting the Local Use Requirements-EELs
• Audits of Local Use Certifications-EELs

The unresolved issues regarding access to unbundled local transport relating to
�Transport� are discussed beginning on page 76 of the facilitator�s Group 4 Report.  The
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discussion of unresolved issues concerning �EELs� begins on page 81.  The unresolved
issues include:

• SONET Add/Drop Multiplexing-Transport
• UDIT/EUDIT Distinction-Transport
• Commingling UNEs and Interconnection Trunks-Transport
• Applying Local Use Restrictions to Unbundled Transport
• Limiting Local Use Requirements to Existing Special Access Circuits-EELs
• Allow Commingling Where Qwest Refuses to Construct UNEs-EELs
• Waiver of Termination Liability Assessment for EELs
• Waiving Local Use Restrictions on Private Line Purchases in Lieu of EELs
• Counting ISP Traffic Toward Local Use Requirements-EELs

The issue deferred in part to the NDPSC cost docket was:
• UDIT/EUDIT Distinction-Transport (costs and prices for UDIT and EUDIT)

3.  Analysis of Evidence

a.  SONET Add/Drop Multiplexing-Transport

AT&T asked that Qwest change SGAT Section 9.6.1.2 to add SONET add/drop
multiplexing as a CLEC option.  AT&T commented that CLECs commonly would need
to go from OCN to DS3, and would therefore benefit by the availability of SONET
add/drop multiplexing.

Qwest was not willing to add this additional equipment as a standard offering
under the SGAT for reasons summarized in the facilitator�s Group 4 Report beginning at
page 76.

The facilitator recommended that this issue is similar to the general treatment of
the Construction of New UNEs issue previously discussed and that it should be
resolved in the same manner.  In its comments filed to the facilitator�s report, AT&T
stated that it and Qwest had agreed to consensus language to resolve this issue at
SGAT Section 9.6.1.2 to provide as follows:

SONET add/drop multiplexing is available on an ICB basis where facilities
are available and capacity exists.

The NDPSC finds that Qwest has added the consensus language to Section
9.6.1.2 of its SGAT filing and therefore this issue can be considered resolved.

b.  UDIT/EUDIT Distinction-Transport

Qwest�s SGAT offers Unbundled Dedicated Interoffice Transport (UDIT) for
dedicated transport routes between Qwest�s wire centers.  Qwest�s SGAT offers
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Extended Unbundled Dedicated Interoffice Transport (EUDIT) for dedicated transport
where one end of a transport trunk is not at a Qwest wire center.  UDIT is priced on a
distance� sensitive basis, while the pricing for EUDIT is not distance sensitive.  Qwest
confirms that it made the distinction between UDIT and EUDIT as a way to preserve the
historical pricing differences between the two.

AT&T argues that (1) dedicated transport consists of a single element and
Qwest�s attempts to distinguish UDIT and EUDIT are impermissible; (2) that both UDIT
and EUDIT should be priced on a distance-sensitive basis; (3) that Qwest should not be
permitted to carry over from the access world the average pricing reflected in non-
distance-sensitive EUDIT pricing; and (4) that Qwest must provide along with EUDIT,
the electronics necessary to permit the transmission of signals as required by the
FCC.123

In its August 30, 2001 comments to the NDPSC, AT&T emphasizes that this
issue has more significance than a simple UNE price level.  AT&T alleges that Qwest�s
UDIT-EUDIT distinction perpetuates different rate design for its two types of dedicated
transport that should be priced the same, specifically, that Qwest�s UDIT and EUDIT
should be one UNE that is priced according to its distance-sensitive, flat-rated cost
characteristics.  AT&T alleges that, under Qwest�s UDIT/EUDIT pricing distinction,
CLECs lose the cost benefits of electing to build closer to the Qwest wire centers.
AT&T also alleges that the UDIT/EUDIT distinction imposes disincentives on the CLEC
to build facilities to a meet point between the CLEC wire center and Qwest wire center.
AT&T states the UDIT/EUDIT pricing distinction is discriminatory, favoring the distance
sensitive UDIT over the non-distance sensitive EUDIT.

Qwest agreed to allow the issue of the costs for UDIT and EUDIT be decided in
cost dockets before the state commissions.

The facilitator recommended that questions regarding UNE prices are best
resolved on the basis of detailed cost information in a state cost docket, and that, with
Qwest�s agreement that UDIT and EUDIT are not separate UNEs but rather, at most a
single UNE with two distinct pricing components, nothing further is required.

The NDPSC agrees with the facilitator�s recommendation that the issues be
deferred to the state cost docket.

Qwest�s SGAT does not provide for the installation of new electronics or the
upgrade of existing electronics at a CLEC wire center for the purpose of allowing
existing fiber facilities to function as transport elements.  AT&T argues that Qwest must
provide the electronics, otherwise the dedicated transport it is paying for is not
�energized� to permit the transmission of voice or data.  AT&T believes the FCC made it
clear that dedicated transport includes the electronics: �We clarify that this definition

                                           
123 UNE Remand Order at ¶356
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includes all technically feasible capacity-related services, including those provided by
electronics that are necessary components of the functionality of capacity-related
services and are used to originate and terminate telecommunications services.�124

The facilitator recommended that AT&T�s request that Qwest be required to
install or modify electronics in association with providing a transport UNE, is neither
consistent with the general rule applicable to building new UNEs, nor does it fall within a
reasonable interpretation of Qwest�s obligation to modify facilities.

As stated previously in this proceeding, the legislature has given the NDPSC�s
authority under a North Dakota law which authorizes the NDPSC to adopt rules
consistent with state law to carry out the provisions of these specific sections dealing
with the Act, but has limited the NDPSC�s such that the rules �may not impose
obligations on a telecommunications company that are different or greater than
obligations imposed under the Act.  Therefore, if the requirement to provide electronics
on the CLEC end of dedicated transport has been ruled by the FCC, then the
electronics must be provisioned in the North Dakota SGAT.

c.  Commingling UNEs and Interconnection Trunks-Transport

AT&T�s brief argued that Qwest�s SGAT applies a definition of �finished services�
and uses it to preclude CLECs from connecting UNEs to trunks used for interconnection
(called LIS Trunks).  AT&T asked that LIS Trunks be excluded from the definition
�finished services� under the SGAT.

Qwest agreed in its brief to delete LIS Trunks from the definition of �finished
services� and conceded that LIS Trunks could be connected with UNEs.

The facilitator recommended that with Qwest�s change to the SGAT and its
recognition that there is no SGAT prohibition on commingling UNEs and LIS Trunks in
the same facilities, this issue can be considered closed.

The NDPSC agrees with the facilitator�s recommendation.

d.  Applying Local Use Restrictions to Unbundled Transport

AT&T argued that SGAT Section 9.6.2.4 improperly prohibits the use of
interoffice transport as a substitute for special or switched access services.  The FCC�s
Supplemental Order prohibits CLEC or IXC conversion of special access to
loops/transport combinations, absent a significant amount of local exchange service to a

                                           
124 UNE Remand Order at ¶323 (emphasis added)
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particular customer.125  AT&T indicated it would agree to the following language that
Qwest proposed in other jurisdictions:

CLEC shall not use EUDIT as a substitute for special or Switched Access
Services except to the extent CLEC provides such services to its end user
customers in association with local exchange services.  Pending
resolution by the FCC, Qwest will not apply the local use restrictions
contained in 9.23.3.7.2.

The NDPSC finds that Qwest has included the proposed language in its SGAT
compliance filing at Section 9.6.2.4 and therefore this issue can be considered resolved.

e.  Limiting Local Use Requirements to Existing Special Access Circuits-EELs

ELI commented that Utah arbitration orders and the FCC have limited local use
certification requirements to existing special access circuits; therefore, SGAT Section
9.23.3.7.1 impermissibly extends those requirements to UNE combinations to be newly
acquired by a CLEC.  Qwest responded that the FCC�s Supplemental Order
Clarification clearly applied to new combinations, as well as the conversion of special
access facilities. 126

The facilitator determined that EELs, whether converted from special access
circuits or not, are unbundled loop � transport combinations.  Therefore, new EELs are
subject to the same local use certification requirements as are converted special access
circuits.  There is no sound reason for distinguishing between the circumvention of
access charges on converted UNEs versus new UNEs.

The NDPSC agrees with the facilitator�s recommendation.

f.  Allow Commingling Where Qwest Refuses to Construct UNEs-EELs

AT&T argued that Qwest should not be permitted to refuse commingling UNEs
and tariffed services in certain cases where Qwest refuses to construct UNEs.  The
specific situation of concern to AT&T is the case where there are no DS1 loops
available as UNEs and Qwest refuses to construct facilities to provide an unbundled
DS1 loop.

Qwest responded to the EEL commingling issue by reciting paragraph 28 of the
Supplemental Order Clarification, in which the FCC explicitly said it would not eliminate

                                           
125   Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC
Docket No. 96-98, Supplemental Order, FCC 99-370 (rel. Nov. 24, 1999), (�Supplemental Order�).
126   In re Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC
Docket No. 96-98, FCC 00-183, Supplemental Order Clarification ¶6 (June 2, 2000) (�Supplemental
Clarification Order�).
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the commingling prohibition, which it defined as �combining loops or loop- transport
combinations with tariffed special access services.�

The facilitator recommended that it is appropriate that the connection of UNEs
that AT&T wants should be permitted under controlled circumstances because no loop
or loop/transport UNE are being commingled with a tariffed service; the tariffed service
is itself the access to the DS1 loop.  Therefore, the facilitator recommended the
following language should be included in the SGAT:

Where a CLEC has been denied access to a DS1 loop as a UNE due to
lack of facilities, and where the CLEC has requested and been denied the
construction of new facilities to provide such loop, a CLEC may connect a
tariffed service that it secures in lieu of that UNE to a transport UNE that it
has secured from Qwest.  Before making such connection, the CLEC shall
provide Qwest with evidence sufficient to demonstrate that it has fulfilled
all of the prior conditions of this provision.  This provision shall be changed
as may be required to conform to the decisions of the FCC under any
proceedings related to the Public Notice referred to in document FCC 00-
183.

Qwest included the recommended language in its compliance SGAT at Section
9.23.1.2.3.  In its comments to the facilitator�s report, AT&T requested modification of
the recommended language by inserting the words �or other high-capacity� after the
word �DS1�.

At the NDPSC hearing on the Group 4 issues, the Commission asked that Qwest
give additional thought to AT&T�s proposed modification to the facilitator�s
recommended SGAT language change.  Subsequently, in its Post-Hearing
Memorandum and in response to AT&T�s request, Qwest proposed the following
revisions:

Where a CLEC has been denied access to a DS1 loop as a UNE due to
lack of facilities, and where the CLEC has requested and been denied the
construction of new facilities to provide such a loop, a CLEC may connect
a similar bandwidth tariffed service that it secures in lieu of that UNE to a
transport UNE that it has secured from Qwest.  Before making such
connection, the CLEC shall provide Qwest with evidence sufficient to
demonstrate that it has fulfilled all of the prior conditions of this provision.
This provision shall be changed as may be required to conform to the
decisions of the FCC under any proceedings related to the Public Notice
referred to in document FCC 00-183.

Qwest believes this revision not only addresses AT&T�s concerns relating to
higher capacity loops but also includes DSO loops.  The revision also prevents gaming
the SGAT by ordering services and UNEs of different bandwidths.
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The NDPSC agrees with the facilitator�s recommendation and adopts Qwest�s
proposed modification of the recommended SGAT language.  The NDPSC finds that
Qwest has included all the proposed revisions in its SGAT compliance filing at Section
9.23.1.2.3.

g.  Waiver of Termination Liability Assessment for EELs

The evidence of record at the workshops demonstrates that CLECs have
purchased special access circuits in cases where Qwest is now making EELs available.
The facilitator concluded that CLECs are paying higher interstate access tariff rates for
facilities that can now be acquired as EELs.

AT&T argued that CLECs should not have to pay termination charges when they
seek to transform private lines into EELs when the private lines were purchased prior to
the time Qwest began providing EELs.

Qwest, in its brief, offered to waive any rights to recoup termination liability
assessments (TLAs) under certain specified conditions, on an individual case basis with
each CLEC.

The facilitator determined that Qwest�s proposal was generally acceptable but
raised some questions.  To resolve those questions, the facilitator recommended the
following SGAT language:

Qwest will waive any TLA charge otherwise applicable under the
agreement or tariff election by which a CLEC ordered or augmented a
special access circuit under interstate tariff between February 17, 2000
and May 16, 2001, provided that CLEC identifies and communicates in
writing to Qwest on or before November 30, 2001 each circuit it believes
to qualify hereunder.  Nothing herein shall be construed as expanding the
rights otherwise granted by this SGAT or by law to elect to make such
conversions.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has added the recommended language to SGAT Section 9.23.3.12.

h.  Waiving Local Use Restrictions on Private Line Purchases in Lieu of EELs

AT&T argued that where a CLEC determines it is not economic to convert special
access/private line circuits to EELs because of TLAs, the CLEC should have the option
to connect special access/private lines that would qualify as EELs to UNEs.  Qwest
prohibits this combination of UNEs and tariffed services.

The facilitator recommended that the easing of TLA application as recommended
under the previous section will serve to adequately address the concern that TLA
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application by Qwest would inhibit CLEC elections to convert special access circuits that
it ordered while challenges to Qwest�s policies were pending.  No further relief is
necessary to provide for a fair and equitable means of allowing access to EELs in the
manner and in the cases allowed by the FCC.

The NDPSC agrees with the facilitator�s recommendation.

i.  Counting ISP Traffic Toward Local Use Requirements-EELs

XO and ELI argued that ISP traffic should be counted toward local use
requirements, because it presents no threat of avoiding special access charges, from
which ISP traffic continues to be exempt.  These participants argued that not doing so
would produce improper discrimination, because Qwest could require CLECs to use
more costly special access service for ISPs, while Qwest could provide its ISP
customers with less expensive local exchange service.  XO/ELI contended that the
FCC�s recent order on ISP traffic and reciprocal compensation should not alter the
classification of such traffic for this purpose.

Qwest argued that ISP traffic could not be defined as local because the ISP
Remand Order held indisputably that such traffic was interstate in nature.127

The facilitator determined that ISP traffic couldn�t count, under any practical
application of the FCC requirements, as local usage.

The NDPSC agrees with the facilitator�s recommendation.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements for providing
CLEC access to unbundled local transport unless the FCC requires that Qwest offer to
provide the electronics on the CLEC end of the EUDIT.

D.  Checklist Item 6 � Access to Unbundled Local Switching

1.  Background

Section 271(c)(2)(B)(vi) requires Qwest to provide �[l]ocal switching unbundled
from transport, local loop transmission, or other services.�  The FCC in the Local

                                           
127   Order on Remand and Report and Order, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996 and Inter-Carrier Compensation for Internet Bound Traffic, CC Docket
Nos. 96-98 and 99-68, FCC 01-131 at ¶58 (rel. April 27, 2001).
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Competition Order128 identified local switching as an unbundled network element, and
this was confirmed in the UNE Remand Order:

[w]e require incumbent LECs to provide local switching as an unbundled
network element.129

The FCC did find an exception to this rule under certain market circumstances:

We find that, where incumbent LECs have provided nondiscriminatory,
cost based access to combinations of loop and transport unbundled
network elements, known as the Enhanced Extended Link (EEL),
requesting carriers are not impaired without access to unbundled
switching for end users with four or more lines within density zone 1 in the
top 50 metropolitan statistical areas (MSAs).130

None of the top 50 MSAs is located in North Dakota.  Therefore, the FCC�s
exception to the switching unbundling requirement does not apply in North Dakota.

2.  Overview

The parties raised a total of 11 issues for discussion related to access to
unbundled local switching.  Of those issues, 7 were resolved between the parties during
the Workshop, 4 were unresolved and presented to the NDPSC with the facilitator�s
proposed resolution in the Group 4 Report.

The issues resolved between the parties regarding access to unbundled local
switching are discussed in the facilitator�s Group 4 Report beginning on page 90.  The
resolved issues include:

• Specifying Additional Types of Switch Access
• Availability of Switch Features
• Unbundling Switch Centrex Management and Control Features
• Notice of Switch Changes and Upgrades
• Unbundling Tandem Switching
• Definition of Tandem Switching Element
• Tandem to Tandem Connections

The unresolved issues regarding access to unbundled local switching are
discussed in the facilitator�s Group 4 Report beginning on page 92.  The unresolved
issues are:

• Access to AIN-Provided Features

                                           
128 Local Competition Order at ¶410-427.
129 UNE Remand Order at ¶253
130 Id.
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• Exemption from Providing Access to Switching in Large Metropolitan
Areas

• Basis for Line Counts in Applying the Four-Line Exclusion
• Providing Switch Interfaces at the GR-303 and TR-008 Level

3.  Analysis of Evidence

a.  Access to AIN-Provided Features

Special features can be provided by the switch or through the development of
software based capabilities through Qwest�s Advanced Intelligent Network (AIN).  The
latter approach can avoid limitations that are built into the switch intelligence that switch
vendors provide.  At issue is whether Qwest must provide access to AIN provided
features or, instead, to AIN feature development capabilities, which would allow CLECs
to develop their own competing features.

Qwest contends that it need not make access to its own AIN features available to
CLECs.  Qwest contends that the FCC does not require incumbents to make available
to CLECs the software that provides an end user feature, but Qwest need only make
available the same capabilities that Qwest uses to create the feature-providing software.
Qwest makes available to CLECs all switch-provided features, whether or not Qwest
has activated them in its switches.  Qwest also said that it makes available, to the full
extent required by the FCC, the feature development capabilities of its AIN.

AT&T considered the FCC�s consideration of the issue to be inadequate, arguing
that CLECs should have access to the AIN-provided features that Qwest has
developed.

The facilitator determined that Qwest does provide all available switch features to
CLECs.  The facilitator further determined that Qwest meets the current FCC standard
to provide the capability for CLECs to develop their own AIN-based features, rather than
having to provide the results of Qwest�s own use of those same capabilities to provide
its own features.  The facilitator recommended there is no basis for concluding that
Qwest should, in order to meet its checklist obligations, be required to provide CLECs
with access to the AIN-developed features themselves or the software that delivers
them.

The NDPSC agrees with the facilitator�s determination.

b.  Exemption from Providing Access to Switching in Large Metropolitan Areas

AT&T argued that SGAT Section 9.11.2.5 improperly limited the availability of
unbundled switching in the top 50 MSAs to end users with four or more access lines
within a wire center.  Only one wire center in the 7 collaborative workshop states would
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qualify; it is the Salt Lake Main wire center in Salt Lake City, Utah.  In its August 30,
2001 comments to the NDPSC, AT&T recommended that the Commission adopt
language that makes clear that unbundled switching should be made available when
Qwest cannot make an EEL available to the CLEC.  We agree with AT&T�s argument.

However, because this FCC exemption from the switching unbundling
requirement does not apply to any North Dakota wire center, the issue has no
application in North Dakota.  The NDPSC would prefer and recommends that Section
9.11.2.5 and its subsection(s) be removed from the North Dakota SGAT.

c.  Basis for Line Counts in Applying the Four-Line Exclusion

With regard to the FCC�s MSA unbundled switching exception, AT&T argued that
neither the FCC nor the SGAT Section 9.11.2.5 were clear in explaining whether the
three-line maximum per customer should be applied on a per customer or per location
basis.

Because this FCC exemption from the switching unbundling requirement does
not apply to any North Dakota wire center, the issue has no application in North Dakota
and, as noted above, the NDPSC prefers that Section 9.11.2.5 and its subsection(s) be
removed from the North Dakota SGAT.

The NDPSC finds that Qwest removed SGAT Section 9.11.2.5 and its
subsections in its North Dakota SGAT Fourth Revision filed February 19, 2002.

d.  Providing Switch Interfaces at the GR-303 and TR-008 Level

During the Workshops, AT&T requested that Qwest provide switch interfaces at
the GR-303 and the TR-008 level.  Qwest incorporated into SGAT Section 9.11.1.1.2,
language that it feels will give AT&T the access it sought.

In its comments to the Group Report, AT&T stated that Qwest�s SGAT language
resolves this issue for AT&T.

The NDPSC finds that Qwest has included the proposed language in its SGAT
compliance filing at Section 9.11.1.1.2 and therefore this issue can be considered
resolved.

4.  Conclusion

Qwest should be deemed to be in compliance with the requirements for providing
CLEC access to unbundled local switching.
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VII.  CONSULTATIVE REPORT ON GROUP 5 ISSUES

This portion of the report addresses issues concerning SGAT general terms and
conditions, Track A, and Section 272.  The record on these issues was developed
through workshops and written filings including testimony, comments and briefs.  The
NDPSC also held a formal hearing on the issues

On General Terms and Conditions, Qwest filed the direct testimony of Larry
Brotherson on March 30, 2001 and supplemental testimony May 11, 2001.  Qwest also
filed testimony of James H. Allen on May 11, 2001.  AT&T filed Comments on May 4,
2001 and Supplemental Comments along with a supporting affidavit of John Finnegan
on May 30, 2001 regarding General Terms and Conditions.  Testimony of Daniel
LaFrance was filed on behalf of XO Utah, Inc.  Qwest filed rebuttal testimony of Larry
Brotherson on May 23, 2001.

Qwest, AT&T and XO Utah filed briefs on the General Terms and Conditions
issues.

Regarding section 272 requirements, Qwest filed testimony of Marie Schwartz
and Judith Brunsting on March 30, 2001.  AT&T filed the affidavit of Cory Skluzak on
May 4, 2001 and the Supplemental Affidavit of Cory Skluzak on May 17, 2001.  Qwest
filed rebuttal testimony of Marie Schwartz and Judith Brunsting on May 23, 2001.
Qwest, AT&T and the Wyoming Consumer Advocate Staff filed briefs on July 25, 2001.
AT&T and Qwest both filed reply briefs on August 1, 2001.

The parties combined the testimony and briefing on Track A issues with their
treatment of the public interest standard.  Qwest filed the testimony of David Teitzel on
March 30, 2001 and rebuttal testimony of Mr. Teitzel on May 23, 2001.  AT&T filed an
affidavit of Mary Jane Rasher on May 4, 2001.  No other parties filed testimony on Track
A, however, briefs on the Track A issues were filed by Qwest, AT&T, Sprint and the
Wyoming Consumer Advocate Staff.  Qwest and AT&T filed reply briefs.

The facilitator filed his report on the Group 5 issues on September 21, 2001.

On October 5, 2001, Qwest and AT&T filed comments on the report.

On September 19, 2001, the NDPSC issued a Notice of Hearing and a formal
hearing was held as scheduled on October 29, 2001.

Qwest appeared at the hearing and presented testimony and evidence in support
of their position.  There was no appearance by intervenors.  On November 30, 2001,
Qwest filed a post-hearing memorandum on Group 5 issues.

The following is the NDPSC�s Consultative Report on Group 5 Issues.
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A.  Track A Requirements

1.  Background.

47 U.S.C. §271(c)(1)(A) sets forth what are known as the Track A Requirements.
This section says:

(A) PRESENCE OF A FACILITIES-BASED COMPETITOR. � A Bell
operating company meets the requirements of this subparagraph if it has
entered into one or more binding agreements that have been approved
under section 252 specifying the terms and conditions under which the
Bell operating company is providing access and interconnection to its
network facilities for the network facilities of one or more unaffiliated
competing providers of telephone exchange service (as defined in section
153(47)(A), but excluding exchange access) to residential and business
subscribers.  For the purpose of this subparagraph, such telephone
exchange service may be offered by such competing providers either
exclusively over their own telephone exchange service facilities or
predominantly over their own telephone exchange service facilities in
combination with the resale of the telecommunications services of another
carrier.

The FCC phrased the questions involved in interpreting this provision as follows
in § 271 proceedings involving Ameritech:

In response, numerous parties argue that Ameritech has failed to satisfy
various aspects of the section 271(c)(1)(A) requirement.  In particular,
these parties contest:

(1) whether Ameritech has signed one or more binding agreements that
have been approved under section 252;

(2) whether Ameritech is providing access and interconnection to
unaffiliated competing providers of telephone exchange service;

(3) whether there are unaffiliated competing providers of telephone
exchange service to residential and business customers; and

(4) whether the unaffiliated competing providers offer telephone exchange
service exclusively over their own telephone exchange service facilities or
predominantly over their own telephone exchange service facilities in
combination with the resale of the telecommunications services of another
carrier.131

                                           
131   Memorandum Opinion and Order, Application of Ameritech Michigan Pursuant to Section 271 of the
Communications Act of 1934, As Amended, to Provide In-Region, InterLATA Services in Michigan, 12
FCC Record, 20543, 20577-99 (1997) (Ameritech Michigan Order) ¶¶62-104.
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2.  Overview.

The workshops participants combined the testimony and briefing of Track A
issues with their treatment of the public interest standard.  That standard is addressed
at 47 U.S.C. § 271(d)(3)(c), which requires a conclusion that the requested
authorization under § 271 �is consistent with the public interest, convenience, and
necessity.�  Questions about the degree of local-exchange market entry by competitors
arise here under both standards.  The facilitator determined, however, to consider the
public interest aspects of market-share testimony and arguments combined here with
Track A considerations when issuing the next workshop report, which will consider the
QPAP.

The workshop report examined each of the four Track A questions framed by the
FCC in the Ameritech Michigan Order.

3.  Analysis of Evidence on Unresolved Issues.

a.  Existence of Binding, Approved Interconnection Agreements

Qwest presented evidence demonstrating that, as of April 30, 2001, it had
entered into 39 binding, approved Interconnection Agreements in North Dakota.  The
agreements included 21 wireline agreements, 9 wireless, paging, and EAS agreements,
and 9 resale-only agreements.  No participant disputed the existence of a substantial
number of binding and approved agreements with competitive suppliers of local
exchange services in North Dakota, or otherwise challenged compliance with this
element of Track A compliance.

The facilitator recommended that Qwest has met the portion of the Section
271(c)(1)(A) requirement that it have signed one or more binding agreements that had
been approved under Section 252.

The NDPSC agrees with the facilitator�s recommendation.

b.  Provision of Access and Interconnection to Competitors.

Qwest offered evidence that it is providing access to interconnection in North
Dakota.  As of April 30, 2001, Qwest had leased 28,023 unbundled loops to 12 CLECs
in North Dakota.  During the hearing before the Commission, Qwest further testified that
it has leased 1,527 LIS trunks to CLECs in North Dakota.

No participant challenged Qwest�s compliance with this element of Track A
compliance.
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The facilitator determined the § 271(c)(1)(A) requirement that Qwest provide
access and interconnection to unaffiliated competing providers of telephone exchange
service imposes neither geographic range, order volume number, nor market
penetration requirements.  The facilitator recommended that Qwest�s unrebutted
evidence addressing unbundled loop leases demonstrates that it meets the requirement
that it be providing access and interconnection to unaffiliated competing providers of
telephone exchange service.

The NDPSC agrees with the facilitator�s recommendation.

c.  Existence of Competing Residential and Business Service Suppliers.

This element of the Track A test addresses whether CLECs involved are actually
providing telephone exchange services to residential and to business customers.  The
FCC has held that there need not be a CLEC that serves both residential and business
customers; the test is whether collectively the CLECs in the state serve both customer
types.132  Consideration of this issue is divided into three subparts, those being Market
Share of Competing Providers, Estimates of Bypass Lines, and Number of CLECs
Serving End Users.

(i)  Market Share of Competing Providers

The FCC has made clear that this element of the Track A test is satisfied when a
competing carrier is serving more than a de minimis number of end users.133  AT&T
cited the FCC�s Ameritech Michigan Order as adopting the requirement that there be
�an actual commercial alternative to the BOC� and as recognizing that �there may be
situations where a new entrant may have a commercial presence that is so small that a
new entrant cannot be said to be an actual commercial alternative to the BOC, and
therefore, not a �competing provider.�134  AT&T argued that CLECs are serving a
minuscule number of residential customers in the seven states (0.3% overall).  AT&T
calculated this number by dividing Qwest�s estimated number of CLEC-served
residential access lines by the total state population numbers testified to by Qwest.

The facilitator cited the FCC�s Ameritech Michigan Order to state that �We do not
read § 271(c)(1)(A) to require that a new entrant serve a specific market share in its
service area to be considered a �competing provider.�135  The facilitator stated that
AT&T�s calculation of the percentage of residential users served by CLECs is unsound.
The FCC has already decided it will not impose a market share test and it has deemed
Track A to be satisfied at very low CLEC levels of penetration into the residential
market.  Therefore, the facilitator recommended, in the event that Qwest can

                                           
132 Id. at ¶ 82.
133 Id. at ¶ 78.
134 Id. at ¶ 75.
135 Id. at ¶ 77.
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demonstrate that it is providing service at the levels shown in its testimony, it should be
considered to meet this element of the Track A standard.

The NDPSC agrees with the facilitator�s recommendation and determines that
competing carriers are serving more than a de minimis number of end users.  Based
upon the most recent information available at the time of the Commission�s hearing,
CLECs in North Dakota serve 9,075 end user customers through resale, 23,577 end
users through UNE-P, and 12,246 customers through facility bypass for a total of
44,898 end users served by CLECs in North Dakota.  With the exception of facility
bypass customers, these numbers represented customers as of April 30, 2001.  At the
Commission�s request, Qwest submitted a late filed exhibit updating these customer
numbers through September 30, 2001.  The updated information showed 9,466 (6,723
residential, 2,743 business) resold lines, 24,400 UNE-P lines, and 12,246 (6,939 UNE
stand alone loop) facility bypass lines.  This totals 46,112 end user customers served by
competing carriers as of September 30, 2001

(ii)  Estimates of Bypass Lines

In addition to the amount of leased unbundled loops discussed above, Qwest
presented estimates of end users, as of April 30, 2001, served through facility bypass,
divided between residential and business customers.  For North Dakota, Qwest
estimated 1,050 bypass lines consisting of 840 residential lines and 210 business lines.
Qwest estimated this number of bypass lines based upon a news report on the market
penetration of a CLEC in the City of Hillsboro.  In other states, Qwest estimated the
number of bypass lines by a methodology using numbers ported to CLECs.  This
methodology, however, yielded a negative number when applied in North Dakota and
therefore was not appropriate for use in North Dakota.  The facilitator determined that
Qwest had made a credible showing that business and residential users are served
through facility bypass.  This showing was unrebutted by contrary evidence.

At the hearing before the Commission, Qwest testified that since the workshops it
has obtained 911 data reported by the CLECs which report stand-alone unbundled
loops and owned loops that are not managed through a Qwest switch.  At the
Commission�s request, Qwest reported that as of September 30, 2001, the information
showed a total of 12,246 CLEC bypass loops consisting of 5,369 business loops and
6,877 residential loops.

The NDPSC agrees with the facilitator�s recommendation that end users in North
Dakota are served through facility bypass divided between residential and business
users that is not de minimis
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(iii)  Number of CLECs Serving End Users

Qwest presented a list of competitors serving end users in North Dakota and a
general description of the services provided by those CLECs.  In North Dakota, 6 such
CLECs were listed.

AT&T did not address the individual CLECs cited by Qwest, but argued that the
competitors could not be considered �a commercial alternative� to Qwest until they
could handle large order volumes at commercial levels or until those competitors can
provide service at the same level as Qwest can.

The facilitator determined there was no argument that the CLECs listed by Qwest
do not provide the services claimed and that in 5 states, including North Dakota,
Qwest�s evidence demonstrates that at least 2 CLECs are providing residential service.
The facilitator recommended that the record supports a conclusion that the Track A
requirement that services be provided to residential customers is established in North
Dakota.

The NDPSC agrees with the facilitator�s recommendation.

d.  Existence of Facilities-Based Competitors.

The last Track A question is whether competing telephone exchange service is
being provided: (a) exclusively over CLEC telephone facilities, or (b) predominantly over
such facilities in combination with the resale of the telecommunications services of
another carrier.  The FCC has held that a CLEC�s �own� facilities include UNEs that it
leases from the incumbent provider.136  Qwest�s estimation of access lines served by
CLECs in its survey of services provided by CLECs in each state also addressed the
question of what facilities were being used.

The facilitator recommended that because of the commonality of the evidence
presented and the lack of specific challenges to what facilities were being used, the
proposed conclusion set forth under the preceding issue, Existence of Competing
Providers of Residential and Business Service, is equally applicable here.

The NDPSC agrees with the facilitator�s determination.

4. Conclusion.

Qwest should be deemed to be in compliance with the Track A requirements of
having entered into binding and approved interconnection agreements by which Qwest
is providing access and interconnection to its network facilities for the network facilities

                                           
136 Id. at ¶ 99.
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of one or more unaffiliated competing providers of telephone exchange service to
residential and business subscribers.

B.  General Terms and Conditions

1.  Background

Qwest�s Statement of Generally Available Terms and Conditions (SGAT) is an
offer for an agreement between Qwest and any requesting CLEC.  Section 5.0 of
Qwest�s SGAT contains the General Terms and Conditions governing the relationship
between the CLEC and Qwest.  While these General Terms and Conditions are not part
of a checklist item under the Act, they �are an integral part of how Qwest purports to
implement its specific checklist requirements identified in the SGAT sections . . .�

2.  Overview

The parties raised a total of 37 issues related to General Terms and Conditions.
Nineteen of those issues were resolved during the Workshop.  The remaining 18 issues
were presented to the NDPSC with the facilitator�s proposed resolution.

The issues resolved between the parties are discussed in the facilitator�s Report
on Group 5 Issues (Workshop 4 Report) beginning on page 17.  The resolved issues
include:

• SGAT Amendment Process
• Implementation Schedule
• SGAT Definitions
• Discontinuance of Specific Services
• Term of Agreement
• Proof of Authorization
• Payments
• Taxes
• Insurance
• Force Majeure
• SGAT Section 5.11 � Warranties
• Nondisclosure
• Agreement Survival
• Dispute Resolution
• Controlling Law
• Notices
• Publicity
• Retention of Records
• Network Security
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The issues unresolved between the parties are discussed in the Group 5 Report
beginning on page 23.  The issues include:

• Comparability of Terms for New Products or Services
• Limiting Durations on Picked and Chosen Provisions
• Applying �Legitimately Related� Terms Under Pick and Choose
• Successive Opting Into Other Agreements
• Conflicts between SGAT and Other Documents
• Implementing Changes in Legal Requirements
• Second-Party Liability Limitations
• Third-Party Indemnification
• Responsibility for Retail Service Quality Assessments Against CLECs
• Intellectual Property
• Continuing SGAT Validity After the Sale of Exchanges
• Misuse of Competitive Information
• Access of Qwest Personnel to Forecast Data
• Change Management Process
• Bona Fide Request Process
• Scope of Audit Provisions
• Scope of Special Request Process
• Parity of Individual Case Basis Process with Qwest Retail Operations

The issue deferred on page 41 of the facilitator�s report to the state commissions
for consideration was:

• The Co-Provider Industry Change Management Process (CICMP).

The portion of the issue deferred on page 31 of the facilitator�s report to the PAP
workshop was:

• Overlap of provisions in the SGAT with the PAP.  Qwest states that this
issue regarding the interrelationship between the general damage
provisions of the SGAT at section 5.8.2 and the QPAP is resolved by the
inclusion of language at section 5.8.2 that is substantively the same as
that sought by AT&T.  The language added by Qwest states that �If the
parties enter into a Performance Assurance Plan under this Agreement,
nothing in this section 5.8.2 shall limit amounts due and owing under any
Performance Assurance Plan.

The portion of the issue deferred on page 39 of the facilitator�s report regarding
the facilitator�s recommended report by Qwest to the state commission to be considered
at a future hearing or proceeding was:

• The determination whether Qwest has in place a reasonable and
comprehensive program for assuring that the possibility for inappropriate
use of information received through its interfaces is appropriately
minimized.
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3.  Analysis of Evidence

a.  Comparability of Terms for New Products and Services

AT&T proposed a new SGAT Section 1.7.2 which would require that Qwest offer
new products and services on substantially the same rates, terms and conditions as
existing products and services when the new and existing products and services were
comparable.

Qwest opposed AT&T�s proposed new section on numerous grounds:  (a) that
SGAT Section 5.1.6 already obligates Qwest to price new products and services in
accordance with applicable laws and regulations; (b) that under the CICMP process,
Qwest is obligated to allow CLEC input on new products before formally introducing
them; (c) that Qwest rates are already subject to public service commission review
under § 252(f)(2) of the Act; and (d) that the terms �comparable products and services�
and �substantially the same rates, terms and conditions� are so vague as to invite
lengthy and difficult to resolve issues.

The facilitator determined there are already established standards and methods
for resolving disputes related to terms and conditions that Qwest may apply to offerings
under its SGAT.  Those standards are adequate to assure that such terms and
conditions comport with Qwest�s obligations under the Act and FCC requirements.
AT&T�s proposed SGAT section would introduce substantial uncertainty over the
applicability of those standards and methods.  Therefore, the facilitator determined that
the SGAT change recommended by AT&T would introduce uncertainty and complexity
in a type of situation that is already adequately addressed by the SGAT.  The facilitator
did not recommend adoption of AT&T�s proposed SGAT section.

The NDPSC agrees with the facilitator�s conclusion and no changes to Qwest�s
SGAT are required.

b.  Limiting Durations on Picked and Chosen Provisions

AT&T argued it was improper for Qwest to limit CLEC access to provisions
selected from other CLEC agreements to the termination date of the agreement from
which the provisions were selected.  AT&T argued that Qwest�s limitations create
barriers and delay to competition by demanding that interconnection provisions
prematurely expire and thereby require CLECs to have to renegotiate every provision.
AT&T states that this limitation will require the CLECs to arbitrate more agreements so
they can have state commissions assign reasonable expiration dates to contract
provisions.  AT&T argues that neither the Act nor the FCC�s orders support Qwest�s
position.  AT&T states that that the FCC has made it clear that Qwest must �make
available without unreasonable delay . . . any individual interconnection, service, or
network element arrangement contained in any agreement to which it is a party . . .
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upon the same rates, terms and conditions as those provided in the agreement.�137

AT&T emphasized that in its rule the FCC said that the terms must be the same.
Therefore, it is AT&T�s position that if the original contract allowed a 2-year term, then
the subsequent contracts must allow the same 2-year term.

Qwest responded that adopting AT&T�s argument would allow CLECs, in
succession, to indefinitely extend the duration of opted into provisions.  Qwest also cited
dicta from a case the FCC decided on other grounds:

�[i]n such circumstances, the carrier opting-into an existing agreement
takes all the terms and conditions of that agreement (or portions of the
agreement), including its original expiration date.138

The facilitator found a need for an appropriate means for changing over time the
terms and conditions under which Qwest provides service to CLECs.  AT&T�s proposal
would provide a major barrier to reflecting such change, particularly as it relates to cost.
It would allow leapfrogging pick and choose decisions that could perpetuate prices long
after the costs underlying them have changed.  Absent compelling circumstances, it
should be concluded that the duration of the agreement from which the provision is
being picked or chosen forms an integral part of any substantive provisions that a CLEC
seeks to use.  Under this rule, a CLEC could take the provision from the agreement with
the longest remaining duration, if it considered duration to be of primary importance.
The facilitator recommended there should be no right, in the case of picking of
choosing, to require Qwest to make an offering at a time beyond that for which it is
already obligated.  If a CLEC wants to do that, it should employ the Act�s negotiation
and arbitration provisions.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

c.  Applying �Legitimately Related� Terms Under Pick and Choose

AT&T commented that Qwest had abused the �legitimately related� requirement
by requiring adherence to other, peripheral SGAT requirements.  AT&T cited a Qwest
requirement (from a state that was not identified) that AT&T accept forecasting
provisions before it could take advantage of a provision allowing access to trunk
blocking reports.  AT&T also cited a Wyoming instance where Qwest required AT&T,
before opting into a singe point-of-interconnection provision, to accept other
(unidentified) provisions.  AT&T argued these instances demonstrate a general failure to
comply with the Act�s § 252(i) requirement that an incumbent not require, as a condition
for opting-into another agreement, adherence to terms and conditions not related to
interconnection, services or elements being requested.

                                           
137  47 C.F.R § 51.809.
138   In re Global NAPs, Inc., CC Docket No. 99-154, FCC 99-199 (rel. Aug 3. 1999).
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Qwest responded to AT&T�s concerns by proposing SGAT Section 1.8.2
language, which stated:

In addition, Qwest shall provide to CLEC in writing an explanation of why
Qwest considers the provisions legitimately related, including legal,
technical or other considerations.

The NDPSC agrees with Qwest�s proposed changes to SGAT Section 1.8.2, and
finds Qwest has made the changes to SGAT Section 1.8.2.

Qwest also proposed to add the following language to SGAT Section 4.0:

�Legitimately Related� terms and conditions are those rates, terms and
conditions that relate solely to the individual interconnection, service or
element being requested by CLEC under § 252(i) of the Act, and not those
that specifically relate to other interconnection, services or elements in the
approved Interconnection Agreement.  These rates, terms and conditions
are those that, when taken together, are the necessary rates, terms and
conditions for establishing the business relationship between the Parties
as to that particular interconnection, service or element.  These terms and
conditions would not include General Terms and Conditions to the extent
that the CLEC Interconnection Agreement already contains the requisite
General Terms and Conditions.

Qwest noted the already existing language of SGAT Section 1.8.1 placed on
Qwest the burden of demonstrating that any provision it sought to include was in fact
legitimately related.

In its comments to the facilitator�s Report, AT&T stated that it and Qwest had
reached agreement on the Definitions included in Section 4.0 of the SGAT with the
exception of the definition of �Legitimately Related.�  Qwest, in its Post-Hearing
Memorandum filed with the NDPSC on November 30, 2001, also confirmed that the
parties agreed on consensus language on the SGAT Section 4.0 Definitions with the
exception of the definition of �Legitimately Related�, and that Qwest will include the
consensus language in its next SGAT filing.

The NDPSC agrees with the consensus definitions included in SGAT Section 4.0
of the SGAT with the exception of the term �legitimately related� as submitted by Qwest
in its Post-Hearing Memorandum.

In addition, AT&T, in its comments to the facilitator�s report, agreed that the first
sentence in the proposed SGAT Section 4.0 definition of �legitimately related� is
consistent with the law, but objected to the second and third sentences as being a
creation of Qwest�s that is neither reflective of what Qwest does nor consistent with the
law.  AT&T recommended that the second and third sentences in the proposed SGAT
Section 4.0 be stricken, and that the NDPSC require Qwest to define its process
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specifically and to include a mechanism to oversee and prohibit abuses.  AT&T�s
proposed language for the term �legitimately related� in SGAT 4.0 is contained in
AT&T�s Exhibit 1 to AT&T�s comments to the facilitator�s report, and reads as follows:

�Legitimately Related� terms and conditions are those rates, terms, and
conditions that relate solely to the individual interconnection, service or
element being requested by CLEC under § 252(i) of the Act, and not those
relating to other interconnection, services or elements in the approved
Interconnection Agreement.  This definition is not intended to limit the
FCC�s interpretation of �legitimately related� as found in its rules,
regulations or orders or the interpretation of a court of competent
jurisdiction.

The facilitator recommended that, when combined with the placing of the burden
on Qwest to demonstrate a legitimate relationship, the new Section 1.8.1 and Qwest�s
proposed Section 4.0 provisions adequately limit Qwest�s right to attach other provisions
to those that a CLEC might pick and choose.

The NDPSC disagrees with the facilitator�s recommendation concerning the
definition of �legitimately related� contained in SGAT Section 4.0, and recommends that
the definition proposed by AT&T be incorporated into SGAT Section 4.0.

The NDPSC finds that Qwest made the recommended change to the definition of
�legitimately related� contained in SGAT Section 4.0 in its North Dakota SGAT Fifth
Revision dated March 15, 2002.

d.  Successive Opting-Into Other Agreements

AT&T argued that Qwest improperly refuses to allow a CLEC to opt into an
agreement that itself is an agreement reached by another CLEC that made that
agreement by opting into an agreement with a third CLEC.

The facilitator determined that once a CLEC has opted into an agreement of
another, that opting CLEC�s agreement has its own status as an interconnection
agreement.  It thus should acquire the ability to be �opted into� by yet another CLEC.
The facilitator recommended that the SGAT should contain a provision stating:

Nothing in this SGAT shall preclude a CLEC from opting into specific
provisions of an agreement or an entire agreement, solely because such
provision or agreement itself resulted from an opting in by a CLEC that is
a party to it.

The NDPSC agrees with the facilitator�s recommendation and finds Qwest has
made the recommended addition to its SGAT at Section 1.8.2.1.
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e.  Conflicts Between the SGAT and Other Documents

AT&T argued that a tariff filing should not have the effect of automatically
amending any interconnection agreement or the SGAT.  Qwest agreed to adopt
language that would eliminate �conflicts� as the basis for deciding when there was
incompatibility between the SGAT and other documents.  The frozen SGAT makes it
clear that the SGAT prevails over other documents that abridge or expand the rights or
obligations of each party to the SGAT.

The facilitator determined that Qwest�s frozen SGAT language contains a Section
2.1 statement that resolves the conflict of which tariff provision applies after a tariff is
changed by providing the most recent version is applicable.  Qwest�s SGAT Section 2.3
prohibits the application of any new tariff provision, unless a public service commission
decrees otherwise, that would conflict with the SGAT directly, or would abridge or
expand any party�s rights or obligations under the SGAT, even if there were no direct
conflict.  This provision provides sufficient protection against subsequent changes in
tariffs.  The Qwest language also precludes changing the SGAT by allowing the tariff to
go in effect by operation of law.  The Qwest language addresses the broader concern
about the proper method for assuring that other kinds of documents do not override
SGAT provisions.  Finally, the facilitator determined the SGAT should, as it does,
remain silent on the question of whose interpretation of consistency prevails when
disputes remain in the process of resolution.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

f.  Implementing Changes in Legal Requirements

AT&T objected to the SGAT provisions that require the SGAT terms to conform
to changes in law as soon as the decisions making those changes become effective.
AT&T recommended that the SGAT provide for a period of time for parties either to: (a)
mutually agree to change their interconnection agreement after a ruling; or (b) resolve
disagreements about the change through the SGAT dispute resolution procedures.

In response, Qwest brought to the workshop a revised SGAT Section 2.2 to allow
a 60-day status quo period to allow negotiation of disagreements about whether a
change in law would require a change in the SGAT.  After that period, the SGAT dispute
resolution provisions would apply, with allowance for creating an interim operating
arrangement pending completion of the procedures called for by those provisions.
Qwest�s language would make the eventual resolution of the dispute effective back to
the effective date of the change in the existing rules.

The facilitator determined the new SGAT language provides for a reasonable
means of accomplishing SGAT changes resulting from changes in the law.  The
proposed �true-up� mechanism is also appropriate, because it allows an outside dispute
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resolver to temper any resolution, if deemed appropriate.  The facilitator recommended
that if Qwest included the proposed language in the SGAT, it would adequately protect
CLECs in the event that changes to the SGAT become necessary as a result of such
outside factors.

The NDPSC agrees with the facilitator�s recommendation and finds that the North
Dakota SGAT does include the modified SGAT language at Section 2.2.

g.  Second Party Liability Limitations

AT&T objected to the scope of Qwest�s SGAT Section 5.8 agreement to bear
liability, arguing that the scope was too narrow to compensate CLECs for damages, and
to provide an adequate incentive for Qwest to provide good service after it receives
Section 271 approval.  AT&T specifically argued that Qwest�s limitations of liability are
so narrowly drawn that they undermine Qwest�s incentives to perform under
interconnection agreements, its SGAT, and the Act.  AT&T stated that Qwest�s
limitations create a disincentive or barrier to competition for the CLECs.  AT&T also
argued that, although the provisions are reciprocal, by and large, the proposed
limitations protect Qwest and not the CLECs because Qwest is the primary supplier of
services and access to the local market.  AT&T requested changes to the SGAT to
cover the following:

• Section 5.8.1: Address the parties� liability for damages assessed by a
public service commission.

• Section 5.8.2: Change Qwest�s language addressing the inter-relationship
between these general damages provisions and the Qwest post-entry
assurance plan (PAP or QPAP).

• Section 5.8.3: Removing Qwest�s provision limiting damages to the
amount that would have been paid for services under the SGAT.

• Section 5.8.4: Allowing consequential damages for gross negligence
(Qwest limited it to willful conduct) and for bodily injury, death, or damage
to tangible property caused by negligence.

• Section 5.8.6: Expanding Qwest�s liability for fraud by CLEC customers to
any applicable theory of liability (Qwest limited it to its own intentional
conduct).

Qwest argued that SGAT Section 5.8 aims at limiting the potential liability of each
of the parties to each other and to third parties in a way that is both consistent with
established industry practice and comports with existing state law.  In its brief, Qwest
argued that SGAT Section 5.8.1 captures the traditional tariff limitation that limits liability
to the cost of services that were not rendered or were improperly rendered to the end
user.  With regard to SGAT Section 5.8.2, Qwest stated in its brief that in response to
AT&T�s suggestion, Qwest added language to Section 5.8.2 to resolve AT&T�s concerns
relating to how the limitations section will account for payments under the PAP.  Qwest
removed the entire Section 5.8.3 from its SGAT.  Qwest argued that the expansion of
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liability requested by AT&T in Section 5.8.4 was not consistent with industry practice.
Qwest argues that the AT&T changes to Section 5.8.6 would also unduly expand
Qwest�s liability and would deviate from established industry practice.

Regarding Section 5.8.4, the facilitator determined it was not appropriate for
Qwest to exclude liability for damage to the tangible property of one party to the SGAT,
where the damage results from acts or omissions by the other party.   Therefore, the
facilitator recommended the SGAT should contain the following provision at Section
5.8.4:

Nothing contained in this section shall limit either Party�s liability to the
other for (i) willful or intentional misconduct or (ii) damage to tangible real
or personal property proximately caused solely by such party�s negligent
act or omission or that of their respective agents, subcontractors or
employees.

With respect to SGAT Section 5.8.6, the facilitator recommended the following
change regarding liability where Qwest is the only party whose acts or omissions
contributed to the perpetration of fraud by an end user customer:

A CLEC is liable for all fraud associated with service to its customers.
Qwest takes no responsibility, will not investigate, and will make no
adjustments to CLEC�s account in cases of fraud unless: (a) such fraud is
the result of any act or omission by Qwest, and (b) the ability to perpetrate
such fraud was not contributed to by an act or omission by a CLEC.
Notwithstanding the above, if Qwest becomes aware of potential fraud
with respect to CLEC�s customers, Qwest will promptly inform CLEC and
at the direction and sole cost of CLEC, take reasonable action to mitigate
the fraud or such action as possible.

The facilitator made no recommendation concerning Section 5.8.1 except to note
in his discussion of the issues that it is �addressed in the next succeeding issue.�  The
NDPSC does not know what the facilitator meant by that statement.  However, the
NDPSC believes that Qwest�s proposed language in SGAT Section 5.8.1 is appropriate
and is acceptable to the NDPSC.

The facilitator recommended that the provisions of SGAT Section 5.8.2 should
remain as Qwest has proposed.  Otherwise, Qwest�s exposure to damages becomes
extended beyond the point that is reasonable in light of general, commercial and
telecommunications tariff experience.  The facilitator determined that the degree to
which the provisions in the SGAT overlap with the PAP and the question of what to do
about that overlap cannot be meaningfully addressed without considering the matters
being addressed in connection with the PAP.  Therefore, it is necessary to defer
consideration of this issue as it relates to Section 5.8.2 until the forthcoming report that
will address the PAP.  The NDPSC agreed with the facilitator�s recommendations
concerning SGAT sections 5.8.4 and 5.8.6.  Qwest states that this issue regarding the
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interrelationship between the general damage provisions of the SGAT at section 5.8.2
and the QPAP is resolved by the inclusion of language at section 5.8.2 that is
substantively the same as that sought by AT&T.  The language added by Qwest states
that �If the parties enter into a Performance Assurance Plan under this Agreement,
nothing in this section 5.8.2 shall limit amounts due and owing under any Performance
Assurance Plan.  The issue of Qwest�s limitations of liability and Qwest�s incentives to
perform under interconnection agreements is discussed further in the Consultative
Report on Qwest�s Performance Assurance Plan section of this report.

The NDPSC agrees with the facilitator�s recommendation regarding SGAT
Section 5.8.4 and finds that Qwest has made the recommended modification to its
SGAT.

With regard to SGAT Section 5.8.6, Qwest explained in its comments to the
Facilitator�s Group 5 Report that the facilitator�s recommended modification of Section
5.8.6 was excluded from the SGAT due to consensus changes to Section 11.34 that
were reached subsequent to the multi-state proceeding.  Because of these changes, the
parties agreed that the facilitator�s proposed change to Section 5.8.6 was moot.  The
NDPSC accepts the consensus language and the deletion of Section 5.8.6.

h.  Third Party Indemnification

Qwest explained that third-party indemnification is intended to determine whether
an ILEC or CLEC has liability where a third-party seeks damages against both the ILEC
and the CLEC.  AT&T argued that SGAT Sections 5.9 indemnity provisions must
complement the Section 5.8 liability-limitation provisions and the PAP to provide an
incentive for Qwest to avoid anticompetitive and discriminatory conduct.  AT&T argued
that the indemnity provisions of the SGAT must work hand-in-hand with the SGAT tariff
limitations of liability and the PEPP/PAP plans to create sufficient incentives for
monopolists to �play fair� and not engage in anti-competitive and discriminatory conduct.

Qwest responded that the indemnity language did reflect a market-based
approach.  Qwest also noted that making a wholesale supplier broadly responsible for
claims by the wholesale customer�s end users would discourage the wholesale
customer from imposing reasonable limits on this liability to its end users, because it
could simply transfer those liabilities back to its wholesale service provider.  Qwest�s
proposed SGAT Section 5.9.1.2 would protect itself by requiring the CLEC to indemnify
Qwest for any damages sought by the CLEC�s end user.

The facilitator determined the typical market custom is to impose significant limits
on customer compensation in the event of failure to deliver service.  A competitive
market analogy would strongly indicate that AT&T�s request to transfer to Qwest the
cost of relatively liberal damage responsibilities, vis-à-vis the CLEC�s end users, is not
appropriate.  The record demonstrates that Qwest�s SGAT provisions concerning
indemnity, insofar as it involves CLEC end users, better reflect the competitive-market
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mirroring test that AT&T proposed.  The facilitator, however, expressed concern about
Qwest�s SGAT Section 5.9.1.2 that could indemnify Qwest in cases where its
negligence caused bodily injury to CLEC customers or physical injury to their tangible
property.  Therefore, the facilitator recommended that SGAT Section 5.9.1.2 should
include a new sentence as follows:

The obligation to indemnify with respect to claims of the Indemnified
Party�s end users shall not extend to any claims for physical bodily injury
or death of any person or persons, or for loss, damage to, or destruction of
tangible property, whether or not owned by others, alleged to have
resulted directly from the negligence or intentional conduct of the
employees, contractors, agents or other representatives of the
Indemnifying Party.

Qwest noted in its Post-Hearing Memorandum on Group 5 Issues that the
facilitator�s recommended addition to Section 5.9.1.2 contains an apparent error in that
the placement of the term �indemnifying party� and �indemnified party� were reversed.
By electronic mail on December 5, 2001, the facilitator confirmed that the terms were
reversed in error in the Facilitator�s Group 5 Report.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has modified its SGAT at Section 5.9.1.2 in accordance with the facilitator�s
recommendation.

i.  Responsibility for Retail Service Quality Assessments Against CLECs

XO argued that Qwest should be responsible for assessments or fines levied
against a CLEC that fails to meet a state commission�s retail performance standards
because of a failure by Qwest to provide the CLEC with SGAT-compliant service.  It is
noted that XO is not an intervenor in North Dakota.

The facilitator determined that XO�s proposal might not be consistent with each
state�s policy regarding such assessments.  The superior way to deal with CLEC
concerns about such �vicarious liability� is for them to make arguments in proceedings
that either establish such standards and assessments in the first place, or in cases that
are open to enforce them.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

j.  Intellectual Property

There were disagreements at the Workshop about SGAT Section 5.10, which
deals with intellectual property.  The parties then represented that agreement had been
reached on a revised Section 5.10.  The facilitator noted there were only minor
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differences between the language appended to AT&T�s brief and the language included
in Qwest�s frozen SGAT.  The facilitator recommended this issue be closed in the
absence of comments to the contrary within the 10-day period established for filing
comments on the Report.

In its comments to the Report, AT&T stated it would converse with Qwest to
determine if there was consensus on this issue.  In its comments to the Facilitator�s
Report, AT&T stated that the language in Qwest�s SGAT Sections 5.10.1 though 5.10.8
is consensus language and the issue could be closed.  In its Post-Hearing
Memorandum, Qwest confirmed the parties were in agreement on the language
contained in Qwest�s SGAT.  The NDPSC recommends the issue be closed and that no
modifications to Qwest�s SGAT are necessary.

k.  Continuing SGAT Validity After the Sale of Exchanges

AT&T proposed a series of provisions that would apply upon the sale by Qwest
of exchanges that include end users whom CLECs serve through services acquired
under the SGAT.  AT&T�s proposed changes would:

• Require the written agreement of Qwest�s transferee to be bound by the
SGAT terms and conditions until a new agreement between the transferee
and CLEC becomes effective

• Provide notice of the transfer to CLECs at least 180 days prior to
completion (AT&T agreed in its brief to less notice if 180-day notice could
not be provided)

• Obligate Qwest to use best efforts to facilitate discussions between the
transferee and CLECs with respect to SGAT continuation

• Require Qwest to serve a copy of the transfer application on CLECs
• Deny Qwest the ability to contest CLEC participation in the transfer

approval proceedings or to challenge the Commission�s authority to
consider obliging the transferee to assume the SGAT obligations.

Qwest agreed to provide a notice of transfer to the CLEC and to facilitate
discussions between the transferee and the CLEC with respect to SGAT continuation
but objected to the remainder of AT&T�s proposals.

The facilitator determined that because requirements applicable to Qwest and
the transferee may well differ; CLECs should not have the unilateral right to continue the
SGAT indefinitely.  However, they should have a reasonable opportunity to either
negotiate with the transferee or to seek relief from the Commission in the event that
negotiations are not sufficient.  The facilitator recommended that Qwest should provide
notice of the transfer sufficiently in advance of its proposed effective date to permit the
end-user transitions, transferee/CLEC negotiations, and CLEC requests to commissions
discussed earlier.  The facilitator recommended a new subparagraph to SGAT Section
5.12 as follows:
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In the event that Qwest transfers to any unaffiliated party exchanges
including end users that a CLEC serves in whole or in part through
facilities or services provided by Qwest under this SGAT, the transferee
shall be deemed a successor to Qwest�s responsibilities hereunder for a
period of 90 days from notice to CLEC of such transfer or until such time
as the Commission may direct pursuant to the Commission�s then
applicable statutory authority to impose such responsibilities either as a
condition of the transfer or under such other statutory authority as may
give it such power.  In the event of such a proposed transfer, Qwest shall
use its best efforts to facilitate discussions between CLEC and the
Transferee with respect to Transferee�s assumption of Qwest�s obligations
pursuant to the terms of this Agreement.

In its comments to the facilitator�s Report, AT&T requested that the reference to
�unaffiliated party� be removed from the language proposed by the facilitator and that
Qwest be required to give notice to CLECs of �completion� of such transfer.

At the hearing before the NDPSC, Qwest stated that by including the �unaffiliated
party� language, Qwest was simply trying to make clear that if Qwest sold to some
unaffiliated third party, that third party would be the one to negotiate a new agreement.
Qwest stated that if Qwest could and did sell to an affiliate, that affiliate would be bound
by the terms Qwest had agreed to, and Qwest believes that is what the Act requires.
The NDSPC finds no reason to remove the reference to �unaffiliated� transferees.  The
NDPSC agrees with the facilitator�s recommendation and believes the removal of the
�unaffiliated party� reference would broaden SGAT Section 5.12 beyond its intended
application.

At the hearing before the NDPSC, the NDPSC staff expressed concern that the
90-day provision was ambiguous because there is no identification as to the stage of
the transfer proceeding when the 90-day period will commence.  The NDPSC
recommends that notice be given to CLEC after all required state and federal approvals
for the transfer have been issued and that the 90-day period should begin upon notice
to the CLEC.  The NDPSC believes that this 90-day period after all approvals for
transfer have been issued is appropriate time for the CLEC and the transferee to
negotiate a new agreement or seek relief from the Commission.  The NDPSC
recommends that language be included in the facilitator�s recommended new
subparagraph to SGAT Section 5.12 to incorporate the NDPSC�s recommendation that
notice be given to CLEC after all required state and federal approvals have been issued
and that the 90-day period will begin upon notice to the CLEC.

The NDPSC finds that Qwest made the recommended change to Section 5.12.2
in its North Dakota SGAT Fifth Revision dated March 15, 2002.



Case No. PU-314-97-193
Section 271 Consultative Report
Page 167

l.  Misuse of Competitive Information

AT&T provided evidence that Qwest contacted a Minnesota end user, who
happened to be an AT&T employee, to secure a rescission of the customer�s election to
transfer to AT&T.  This contact was made between the time that AT&T had submitted
an LSR and the time that the transfer was to take place.  AT&T argued this contact
showed an abuse of Qwest�s obligation not to disclose information to its marketing and
sales personnel.  AT&T argued that Qwest should not be deemed to be in compliance
with the requirements of Section 271 until it �demonstrates that it has corrected every
mechanism through which Qwest�s retail marketing personnel gain access to CLEC
confidential customer information.�  Qwest did not brief this issue.

The facilitator stated that abuse of information that Qwest gains through the
ordering systems that CLECs use to secure facilities or services that will deprive Qwest
of existing end users is a very serious matter.  The facilitator determined, however, that
the single incident cited by AT&T does not support a broad conclusion that Qwest�s
performance fails in meeting § 271 requirements, or that there exists a need for
imposing a potentially very substantial remedial plan.  Nonetheless, the facilitator
recommended that Qwest should submit a report to the Commission within 30 days
detailing its programmatic efforts addressing steps to: (a) minimize the possibility of, (b)
discourage, (c) detect, or (d) punish inappropriate conduct in the use of sensitive
information.  The report is to be designed to allow the Commission to make a finding
that Qwest has in place a reasonable and comprehensive program for assuring that the
possibility for inappropriate use of information received through its GUI and EDI
interfaces with CLECs is appropriately minimized.

The NDSPC agreed with the facilitator�s recommendation and finds that Qwest
filed the requested report on October 22, 2001.  On October 24, 2001, the NDPSC
granted AT&T�s request to examine Qwest�s report and to augment the record.  The
NDPSC considered Qwest�s report at an informal hearing on March 20, 2002.
Notwithstanding its request to augment the record, AT&T did not file any information in
response to Qwest�s report prior to the informal hearing.  At the informal hearing, the
NDPSC allowed AT&T to submit its response to the Qwest report as a post-hearing
filing, which it did and to which Qwest filed a reply.

Qwest�s report describes its corporate compliance program, which encompasses
Qwest�s confidentiality obligations regarding the use of proprietary information received
from CLECs.  Key elements of the compliance program include:  (1) a code of conduct
which establishes a standard of business conduct to ensure that business decisions
follow Qwest�s commitment to ethics, Qwest policy and applicable laws.  Employees
complete annual code of conduct training on the code which requires that customers
who are also competitors must not be disadvantaged in the level of service that Qwest
provides to them and specifically highlights as forbidden conduct the improper use of
wholesale customer�s customer proprietary network information; (2) corporate policies
which provide more detailed information and resources for implementing the expected
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business conduct outlined in the code of conduct; (3) acknowledgement by employees
indicating that they understand and will adhere to the code and supporting policies; (4)
mandatory annual code of conduct training for all employees; (5) an Internet site
available to all employees with electronic versions of the code and policies; (6)
disciplinary action up and to include termination of employment, civil action, restitution
and/or reports to appropriate government agencies; and (7) an advice line maintained
by Qwest for employees to access in the event they need advice on the code and
policies or to make an anonymous report of suspected conduct.

AT&T argued that Qwest failed to prove its compliance with the Act�s
requirements regarding confidentiality of wholesale customer information, and that
Qwest has failed to demonstrate that it is not engaging in anticompetitive conduct.
AT&T stated in its written response to Qwest�s report that Qwest�s report describes a list
of programs that allegedly ensure that wholesale customer information is protected in
accordance with law, but that Qwest does not discuss specifically how any employees
are instructed to actually use or not use, disclose or not disclose, and protect wholesale
information or wholesale customers.

Qwest has guidelines in place that outline the access and use of carrier
information by Qwest retail sales/marketing, wholesale markets, and public policy
organizations.  These guidelines address the obligations of confidentiality with respect
to the use of proprietary information received from other carriers, including services
ordered and/or used by specific carriers.  Qwest�s retail sales/marketing personnel are
instructed that they may not use carrier proprietary information for retail marketing or
competitive purposes.

Qwest�s FCC/Regulatory Compliance Managers require all Qwest supervisors to
communicate confidentiality guidelines to their employees.  Qwest�s supervisors, in turn,
are responsible for ensuring that their employees are trained, understand, and follow
these guidelines.  FCC/Regulatory Compliance Managers also help ensure continuing
adherence to the guidelines by issuing advisory reminders to supervisors.  These
managers communicate new and reinforce existing legal and regulatory requirements,
participate in the development of annual training, develop and conduct ongoing
regulatory compliance training, develop and conduct training on new federal and state
orders, and answer client questions.  Finally, the managers address alleged state and
federal violations of Qwest guidelines in accordance with Qwest�s discipline plan,
including investigating alleged violations, documenting all cases of alleged violations
and initiating disciplinary action as needed.

Qwest�s wholesale division to protect the confidentiality of CLEC LSRs to switch
service from Qwest to a CLEC uses processes and procedures.  LSR information is
received by the SOP (Service Order Processor).  Security exists within the SOP that
only allows wholesale users to access wholesale service orders.  Employees in other
Qwest divisions cannot access CLEC wholesale service order information.  Wholesale
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division employees receive compliance training on their obligation to protect the
confidentiality of CLEC information.

Qwest�s retail sales and marketing personnel are prohibited from using
proprietary information received from other carriers.  Qwest supervisors are charged
with ensuring that employees are trained in their obligations regarding the use of
proprietary information and that employees vigorously adhere to their obligations.
Although Qwest has a marketing program directed to former Qwest customers who
have left Qwest for competitive reasons, Qwest sales/marketing personnel do not use
CLEC confidential information for marketing purposes.  After a Qwest customer has
disconnected service, the disconnect information is collected through the Customer
Data Warehouse (�CDW�) database.  The CDW is a Qwest database which contains no
information provided by CLECs to Qwest. Qwest Customer Service Records (�CSRs�)
are available to Qwest retail employees, who are required by the system every time that
they access a record to note the reason why they accessed the record.  The system
automatically records the identity of the employee accessing the record.  Qwest has
security devices to detect whether anyone accessing a record has circumvented the
system�s notification requirements or identification features.

If a Qwest customer is scheduled to have service switched to another provider by
an LSR, a notation of a pending disconnect, but not the identity of the new carrier is
placed on the CSR by Qwest�s wholesale organization.  The Qwest wholesale
organization does not notify the Qwest retail organization of the notation, or the
pendency of the LSR, nor is the LSR or the content of the LSR accessible to the Qwest
retail organization.  Qwest�s sales and marketing personnel do not have the ability to
search the CSR database globally for notations that would indicate a customer�s service
is being switched to another carrier.  Nor, does Qwest have any sales program to
identify and retain customers when Qwest is informed by the CLEC of a customer who
may wish to leave Qwest for another carrier.  Qwest�s retail sales personnel would only
see a notation of a pending disconnect by happenstance if they had occasion to access
a CSR for a business purpose and the notation were present.  If such personnel were to
see the notation, there are instructed not to use it for sales or marketing purposes.
Once a customer�s request to switch service providers has been completed, the CSR is
no longer accessible by Qwest retail sales or marketing personnel.

The NDPSC has not received any complaints from customers or CLECs in North
Dakota of similar instances to that alleged by AT&T to have occurred in Minnesota.

The NDPSC finds that Qwest has in place a reasonable and comprehensive
program for assuring inappropriate use of competitive information received through its
ordering system is properly minimized.
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m.  Access of Qwest Personnel to Forecast Data

XO commented that Qwest legal personnel should not have free access to
aggregated CLEC forecast information to use in regulatory filings.  XO concluded that
the SGAT should preclude use of CLEC confidential information for any purpose other
than that for which it was provided.

AT&T expressed concerns about both the sufficiency of the description of those
that can see individual CLEC forecast information and about the ability of Qwest to
make free use of aggregated CLEC forecast information.

Qwest responded that SGAT Section 5.16.9.1 and 5.16.9.1.1 would prohibit the
disclosure of both individual and aggregated CLEC forecast data to its marketing, sales
and strategic planning personnel.  Qwest also said that the language in question allows
access to individual CLEC forecasts only by those Qwest personnel who need to have it
for use in responding to the forecast at issue.

The facilitator determined Qwest�s language does generally limit individual
forecast information to those with a need to use the information to manage Qwest�s
contractual relationship with the CLECs who provided it.  The list of authorized
recipients is appropriately limited.  However, the facilitator determined the language
allowing access by Qwest�s legal personnel is more open ended than it needs to be.
Therefore, the facilitator recommended that the phrase �legal personnel, if a legal issue
arises about that forecast� in SGAT Section 5.16.9.1 should be replaced with:

Qwest�s legal personnel in connection with their representation of Qwest
in any dispute regarding the quality or timeliness of the forecast as it
relates to any reason for which the CLEC provided it to Qwest under this
SGAT.

The facilitator also determined that SGAT Section 5.16.9.1.1, which allows Qwest
to file or use aggregated CLEC data for any regulatory filing or any other purpose
generally related to fulfilling its SGAT obligations, is too open ended.  The facilitator
recommended Qwest should be permitted to provide the data upon a specific
Commission order requiring it, upon the initiation by Qwest of any protective processes
applicable in the state requiring, and upon notice by Qwest of the CLECs involved on a
basis that the Commission involved determines to be sufficient to permit the completion
of any procedures required to continue to protect its confidentiality.  The facilitator
recommended the following replacement language for SGAT Section 5.16.9.1.1:

Upon a specific order of the Commission, Qwest may provide the forecast
information that CLECs have made available to Qwest under the SGAT,
provided that Qwest shall first initiate any procedures necessary to protect
the confidentiality and prevent the public release of the information
pending any applicable Commission procedures and further provided that
Qwest provide such notice as the Commission directs to the CLECs
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involved, in order to allow it to prosecute such procedures to their
completion.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended modifications to its SGAT at Sections 5.16.9.1 and
5.16.9.1.1.

n.  Change Management Process

AT&T cited the FCC�s SWBT Texas 271 Order139 as requiring existence of a
change management process that meets the following specific criteria:

• Clearly organized and readily accessible change management process
information

• Substantial CLEC input into the creation and operation of the process
• Existence of a procedure for timely dispute resolution
• Availability of a stable test environment that mirrors production
• Adequacy of documentation available for use in building an electronic

gateway

The FCC has also examined whether a BOC has demonstrated a �pattern of
compliance� with its own change management plan and whether the BOC has provided
adequate technical assistance to CLECs in using the BOC�s OSS.140

The facilitator determined that the Workshop record did not allow meaningful
consideration of the sufficiency of Qwest�s Co-Provider Industry Change Management
Process (CICMP), which forms part of Section 12.2.6 of the SGAT.

Qwest stated that Qwest and the CLEC community met to redesign Qwest CMP.
The results of the CMP redesign effort were incorporated into the record in this
proceeding in several ways, including the filing of periodic reports.  The NDPSC has
reviewed those reports as well as filings and presentations by the parties in an informal
hearing held on March 20, 2002.  Qwest filed a brief supporting its position and AT&T,
Covad and WorldCom (AT&T/Covad/WorldCom) filed a joint brief supporting their
positions regarding Qwest�s Change Management Process.  Qwest also filed reports on
the status of change management redesign on April 16, and May 15, 2002, and on May
2, 2002, Qwest filed comments demonstrating satisfaction of the FCC�s Section 271
change management evaluation criteria.  No CLEC has filed comments with the NDPSC
on these reports.

Qwest stated in its brief and subsequent comments that Qwest and the CLEC
community have reached agreement on all material aspects of Qwest�s CMP.

                                           
139   SWBT Texas 271 Order at ¶ 108.  (Complete cite in Cumulative Consultative Report)
140   Arkansas/Missouri 271 Order, 16 FCC Rcd at 20865 (App. D, ¶40); see also Massachusetts 271
Order, 16 FCC Rcd at 9046 (¶103), citing Texas 271 Order, 15 FCC Rcd at 18404 (¶108).
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AT&T/Covad/WorldCom argued that Qwest not be deemed to be in compliance with its
CMP until Qwest provides actual, demonstrable and verifiable evidence showing:

1. that the final draft of the CMP redesign document is clearly organized and
readily accessible to competing carriers (not merely an incomplete draft
available on a web site);

2. that competing carriers had substantial input into the redesign by Qwest�s
actual incorporation of all the agreements into its final CMP document;

3. that the final CMP defines a procedure for timely resolution of disputes
and that Qwest is actually adhering to that procedure;

4. that the SATE is, in fact, a stable testing environment that mirrors
production;

5. that the efficacy of Qwest�s CMP documentation is demonstrated by
Qwest actually following the process outlined therein and all third party
observations and exceptions have been resolved; and

6. that, consistent with its promises during the § 271 workshops, Qwest has
adequately updated is technical publications and PCAT to be consistent
with its SGAT.

The NDPSC recognizes that Qwest and the CLECs are continuing to work on the
redesign of Qwest�s Change Management Process.  The status reports filed by Qwest
show that the parties have achieved significant progress.  Despite the fact that the
redesign work on the CMP is continuing, the NDPSC finds that the record demonstrates
that Qwest�s Change Management Process, as well as its technical assistance, EDI
documentation, and stand-alone test environment (SATE), satisfy the FCC�s
requirements for Section 271 checklist compliance.  In particular, the NDPSC finds that:

(i)  Information relating to the change management process is clearly organized
and readily accessible to competing carriers.

Qwest maintains a website that sets forth the current change management
process, including the method for proposing and processing CLEC-originated and
Qwest-originated OSS interface change requests and CLEC-originated product and
process change requests.141  Those procedures are set forth in a document that is
known as the Interim Draft Master Red-lined CLEC-Qwest CMP Redesign Framework
(�CMP Framework�).  This document contains agreements reached through extensive
negotiations between the CLEC community and Qwest regarding the redesign of
Qwest�s change management process. 142  The change request process provides that

                                           
141   The Qwest change management website can be found at the following URL:
http://www.qwest.com/wholesale/cmp/redesign.html.
142   See Interim Draft Master Red-lined CLEC-Qwest CMP Redesign Framework (Dec. 10, 2001,
version), which can be found at the following URL:  http://www.qwest.com/wholesale/cmp/redesign.html
(hereafter �CMP Framework�).
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all change requests are presented to the CLEC community for discussion and
modification at monthly meetings of CLEC and Qwest representatives.  The website
also includes a wealth of other information about the change management process,
including change requests and their status, a history of the action taken on each
request, the schedule for systems and product/process change management meetings,
and links to OSS documentation and a list of release notifications relating to that
documentation.

(ii)  Competing carriers have substantial input in the design and continued
operation of the change management process.

CLECs currently have substantial opportunities for meaningful input into Qwest�s
change management process.  Qwest and the CLECs jointly participate in a forum (the
Change Management Process or �CMP�) for managing and reviewing changes related
to Qwest�s systems, products, and processes that support the five categories of OSS
functions (pre-ordering, ordering, provisioning, maintenance and repair, and billing).
Since September 1999, CMP meetings have taken place at least once each month.

Qwest�s current change management process, which includes elements that
have already been implemented as a result of the CLEC-Qwest CMP redesign effort,
sets forth procedures for managing changes to Qwest�s systems, documentation,
wholesale products, and processes by which CLECs conduct business with Qwest.
Qwest provides CLECs with change management notification and documentation for
changes pursuant to mutually agreed-upon timelines and intervals.  The process
expressly provides for CLEC input in the form of discussion regarding all change
requests (including those initiated by Qwest) at the monthly meetings, and the
opportunity to discuss, clarify, and comment on Qwest�s responses to change requests.
In addition, the process provides for CLEC input on interface change requests that are
to be implemented, via walk-throughs and CLEC comment cycles.

By agreement of the parties, the redesign team decided to address systems
issues first and product/process issues second.  The systems issues appear now to
have been resolved.

Qwest�s change management process also sets forth the process and timeline
for the introduction and retirement of OSS interfaces and changes to existing OSS
interfaces, including implementation timelines that expressly provide for written CLEC
input.  The NDPSC is satisfied with Qwest� current change management process,
including elements that have been implemented as a result of the redesign effort,
provides for substantial CLEC input into redesign and operation of the process.

Qwest�s asserted commitment to improving its change management process
through collaborative redesign process, begun in July 2001, supports this conclusion.
This effort provides an opportunity for CLECs and Qwest jointly to redesign the CMP by
expanding its scope, developing and documenting more detailed processes, improving
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notification intervals, and establishing meeting standards.  Qwest has filed periodic
status reports on the change management redesign process, most recently on May 15,
2002.  The redesign process operates on a parallel track with Qwest�s ongoing change
management process described in the preceding paragraphs.

Significantly, the parties to the redesign process have already agreed that even
after negotiations are completed, there will be provisions under the CMP to manage
changes to the CMP.  Qwest�s change management procedures also will be
incorporated into its SGAT (Section 12.2.6).  The governing document for change
management will be attached to the SGAT at Exhibit G.

(iii)  The change management process defines a procedure for the timely
resolution of change management disputes.

Qwest�s change management process contains escalation and dispute resolution
procedures that were developed jointly by Qwest and the CLECs.  At the CLECs�
request, that escalation process has been streamlined, and now offers CLECs a single
point of contact for a given issue.  The Qwest single point of contact is responsible for
providing a final binding position regarding the escalated issue.  If an impasse develops,
a CLEC or Qwest may bypass the escalation process and immediately invoke the
dispute resolution process.  If the parties agree, the dispute can be resolved through an
alternative dispute resolution process; alternatively, a CLEC or Qwest may submit the
issue to an appropriate regulatory agency.  In addition, Qwest and the CLECs have
agreed to procedures for voting and impasse resolution that apply to the redesign effort
itself.

(iv)  Qwest has demonstrated a pattern of compliance with its change
management procedures.

Qwest has demonstrated a pattern of compliance with its change management
procedures.  In Qwest�s processing of change management requests, it has met its
obligations with regard to the following:  conducting meetings to clarify CLEC change
requests; tracking and documenting the status of change requests; providing responses
to CLEC change requests; discussing responses during the monthly CMP meetings;
modifying responses based on CLEC input when appropriate; and providing CLECs
with web-based access to change requests and related documentation.  Qwest has also
met its obligations to hold regular CMP meetings; to providing meeting materials in
advance of the meetings; and to record meeting discussion, action items, and issues.
Further, Qwest has developed and maintains a CLEC and Qwest CMP Point of Contact
list.  In addition to demonstrating a pattern of compliance with its change management
procedures, as discussed above, Qwest also has established a pattern of quickly
implementing the agreements reached in the redesign process.
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(v)  Qwest has made available a stable testing environment that mirrors
production.

Qwest has for some time jointly participated with CLECs in testing as CLECs
develop EDI interfaces and migrate to new EDI releases.  This certification process
consists of three stages: (1) establishing connectivity, which verifies that Qwest and
CLECs are able to pass transactional information to each other over a dedicated
connection; (2) progression testing, either in Qwest�s Interoperability environment or in
its stand-alone test environment (SATE), in which CLECs submit predefined
transactions to Qwest via the EDI interface to determine whether they receive
appropriate responses from Qwest�s system; and (3) controlled production, in which
CLECs submit live actual requests to the Qwest production environment for provisioning
as real production orders.

For phase (2) of the testing listed above, CLECs have two options.  First, CLECs
can conduct progression testing with Qwest by submitting transactions containing
production data into the Interoperability test environment.  Second, beginning August 1,
2001, Qwest has offered CLECs a stand-alone test environment (SATE) for certifying
their system interfaces with Qwest�s IMA-EDI system for testing new releases of IMA-
EDI software.  In SATE, Qwest makes test data available to CLECs and provides
support teams to assist in testing and certifying CLEC interface software.  To the extent
possible, the test environment mirrors the production environment and is physically
separate from the production environment.

KMPG evaluated the adequacy of Qwest�s SATE as part of Test 24, Qwest
CLEC Support Processes and Procedures Review.

(vi)  Qwest provides documentation to CLECS that is effective in building an
electronic gateway.

Qwest is providing technical documentation that effectively enables CLECs to
build an interface to the IMA-EDI application.  Qwest makes available to CLECs
publications that detail the processes and procedures involved in establishing EDI
interface, including the IMA-EDI Implementation Guide.  To augment this
documentation, Qwest makes available a CLEC-specific EDI Implementation Team
consisting of a project manager, technical support engineer, and a business analyst.
Moreover, Qwest provides CLECs with the IMA Disclosure Document that details the
technical requirements for interfacing with Qwest via EDI.

In addition, effective with the IMA 10.0 Release lifecycle, Qwest will implement
the following improvements:  (1) provision of a scheduled walk-through of technical
documentation of all CLEC technical subject matter experts who wish to participate; (2)
implementation of a process by which CLECs have an opportunity to provide comments
on the technical documentation, which Qwest will respond to in conjunction with the
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release of the final technical documentation; and (3) improvement in notification
intervals.

Qwest�s experience in the third party testing precipitated changes in
documentation and other process improvements.  KPMG evaluated the adequacy of
Qwest�s interface development as part of Test 24.  As of early February 20 CLECs were
certified to use EDI, a strong indication of the efficacy of Qwest�s EDI documentation
and processes.

(vii) Qwest provides technical assistance to CLECs.

Finally, as part of its change management analysis, the FCC evaluates whether
the BOC � is adequately assisting competing carriers to understand how to implement
and use all of the OSS functions available to them.�  Qwest offers CLECs an extensive
array of training and assistance products and capabilities, including personalized
guidance when establishing OSS interoperability (i.e., a CLEC-specific implementation
team); access via the wholesale website to documentation and information; instructor-
led classroom training and web-based interactive training on multiple OSS-related
topics; job aides and user guides; and widely available Help Desk support for trouble-
shooting and problem-solving.  These assistance capabilities have been subjected to
commercial usage.  The technical assistance provided by Qwest to CLECs also has
been evaluated by KPMG in its third party test.  KPMG evaluated Qwest�s CLEC
training efforts as part of Test 24, Qwest CLEC Support Processes and Procedures
Review.

The NDPSC recommends that Qwest�s change management process satisfies
the requirements of Section 271 because it provides nondiscriminatory access to OSS
and provides competitors with a meaningful opportunity to compete.

o.  Bona Fide Request Process

AT&T said the SGAT bona fide request process (BFR) could not be shown to be
nondiscriminatory, because:  (1) there is no evidence to show that it would apply
similarly to the process Qwest uses when its own end users ask for services not already
provided under tariffs; (2) Qwest fails to provide notice of previously approved BFRs
with similar circumstances; and (3) Qwest has no objective standards for standardizing
products or services that result from repeat BFR requests.

Qwest noted it has received only 17 BFR requests since 1999.  Qwest objected
to providing general notice of granted BFRs because a CLEC could object to providing
a public notice about something it developed and requested and in which it therefore
has a proprietary or trade secret interest.  With respect to standardizing products or
services made available through repeat BFRs, Qwest opposed a firm, objective
standard, arguing that it should have the discretion to determine when conditions
justified standardization.
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Regarding the first aspect of AT&T�s BFR request, the facilitator determined it
would be misleading to broadly consider wholesale BFRs comparable with requests by
Qwest end users for retail services.  Therefore, the parity standard that AT&T suggests
is not appropriate.  The second aspect of AT&T�s request concerns notice of previously
granted BFRs.  The facilitator determined CLECs should have prompt notice from
Qwest when important technical feasibility barriers have been overcome.  CLECs need
to see the particular form of access to Qwest�s network that Qwest will provide as a
result of the BFR.  That access, because it forms part of the requesting CLEC�s
�contract� with Qwest, should be available to other CLECs.  A reasonable rule assuring
nondiscrimination is to make knowledge of access so gained generally available.
Accordingly, the facilitator recommended the SGAT should contain the following
language:

Qwest shall make available a topical list of the BFRs that it has received
with CLECs under this SGAT or an interconnection agreement.  The
description of each item on that list shall be sufficient to allow a CLEC to
understand the general nature of the product, service, or combination
thereof that has been requested and a summary of the disposition of the
request as soon as it is made.  Qwest shall also be required upon the
request of a CLEC to provide sufficient details about the terms and
conditions of any granted requests to allow a CLEC to elect to take the
same offering under substantially identical circumstances.  Qwest shall not
be required to provide information about the request initially made by the
CLEC whose BFR was granted, but must make available the same kinds
of information about what it offered in response to the BFR as it does for
other products or services available under the SGAT.  A CLEC shall be
entitled to the same offering terms and conditions made under any
granted BFR, provided that Qwest may require the use of ICB pricing
where it makes a demonstration to the CLEC of the need therefore.

The facilitator stated that Qwest may satisfy the latter, more detailed portion of
this request by making the information available on the generally available list or by
providing the information on request.

The third aspect of this issue concerns standardization of products and services
first made available through BFRs.  The facilitator determined there is not sufficient
information, given the small number of BFRs to date, from which to determine whether
Qwest can improve the process of moving from BFR to standardized product and
service offerings.  The facilitator recommended the SGAT language proposed above
should do much to mitigate the costs associates with subsequent requests, including, in
some cases, consideration of costs and prices.  The facilitator stated that should
experience demonstrate in the future, as it has not done to-date, that Qwest lags in
standardized offerings, the dispute resolution procedures of the SGAT are available for
CLECs to seek relief.  AT&T did not comment on the facilitator�s recommendation on
this issue.
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The NDSPC agrees with the facilitator�s recommendation and finds Qwest has
made the recommended addition to its SGAT at Section 17.15.

p.  Scope of Audit Provisions

SGAT Section 18 limits allowable audits and examinations to �the books,
records, and other documents used in the billing process for services performed� under
the SGAT.  AT&T wanted to expand the scope of these provisions, in order to allow
audits and examinations of other aspects of performance under the SGAT.

Qwest responded that if AT&T had concerns in other areas of performance, it
could use the SGAT�s dispute resolution procedures to get any documents necessary to
resolve them.  Qwest stated that CLEC examinations would provide an opportunity for
CLECs to get around the SGAT�s dispute resolution discovery provisions merely by
requesting an examination.  Qwest also objected to the disruption that could occur in
the case of unfettered CLEC examination rights across the broad spectrum of activities
that Qwest must perform to meet is SGAT obligations.

The facilitator determined there is sound reason for extending the audit
provisions to any question that may exist with respect to either party�s compliance with
requirements to protect confidential or proprietary billing information.  However, there
are valid concerns about extending examination rights to those cases.  Examinations
are not limited in number, which distinguishes them from audits.  Therefore, while audits
should be allowed in the case of compliance with proprietary information protections,
examinations should not.

As to areas beyond billing and proprietary information, the PAP will address
performance measurement auditing and other testing. The PAP will also address root
cause analyses of persistent performance deficiency.   There is no reason at present to
question the sufficiency of these measures to assure quality and compliant
performance, which is the purpose that audits and examinations would serve.  The
facilitator stated that, even if there were some reason to doubt the sufficiency of the
PAP to address other areas of performance, the gravity of that doubt would have to be
balanced against the potentially great inconvenience that could result from
unconstrained CLEC examinations into any area of performance.  The facilitator
recognized the argument that confidentiality can be protected by the use of protective
agreements, but stated that a practical conception of the use of such agreements must
recognize that their effectiveness is inversely proportional to both the number of people
who have access and the breadth of knowledge of the competitor�s total business
operations involved.  The facilitator therefore recommended that the SGAT section on
auditing should contain the following section to address audits of proprietary information
use:

Either party may request an audit of the other�s compliance with this
SGAT�s measures and requirements applicable to limitations on the
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distribution, maintenance, and use of proprietary or other protected
information that the requesting party has provided to the other.  Those
audits shall not take place more frequently than once in every three years,
unless cause is shown to support a specifically requested audit that would
otherwise violate this frequency restriction.  Examinations will not be
permitted in connection with investigating or testing such compliance.  All
those other provisions of this SGAT Section 18 that are not inconsistent
herewith shall apply, except that in the case of these audits, the party to
be audited may also request the use of an independent auditor.

The facilitator stated that the granting of the right of the audited party to request
an independent auditor is intended to reflect the particularly extensive access such an
audit might require in organizations dealing with particularly sensitive information of the
audited company.  AT&T did not comment on the facilitator�s recommendation on this
issue.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended addition to its SGAT at Section 18.3.1.

q.  Scope of Special Request Process

AT&T noted the SGAT limits the special request process (SRP) to UNE
combination requests.  AT&T stated that the SRP is more streamlined than the BFR
process, because the SRP does not require a consideration of technical feasibility that
must already have been established.  AT&T argued the SRP should be available for all
nonstandard offerings for which there is no question about technical feasibility.  AT&T
also incorporated by reference the parity arguments it made in connection with the BFR
process.

The facilitator determined AT&T�s request is reasonable; there is nothing unique
about UNEs that make them any more or less amenable to SRP resolution than are
other nonstandard elements or services.  The facilitator stated that the language of
SGAT Exhibit F, which addresses the SRP, however, extends beyond UNE
combinations.  The facilitator determined it was not clear what specific kind of
expansion AT&T now seeks; therefore, the SGAT should be deemed as already
providing an adequate basis for streamlined consideration of access to UNEs not yet
subject to standard terms and conditions.  The facilitator further determined that parity
with Qwest�s retail operations is not an appropriate way to evaluate Qwest�s execution
of the SRP for CLEC requests.  AT&T did not comment on the facilitator�s
recommendation on this issue.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.
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r.  Parity of Individual Case Basis Process With Qwest Retail Operations

AT&T incorporated by reference the parity arguments it made in connection with
the BFR process, to the individual case basis process.

The facilitator recommended the resolution proposed under the proceeding Bona
Fide Request Process issue is equally applicable here.  Parity with Qwest�s retail
operations is not an appropriate way to evaluate Qwest�s execution of the SRP for
CLEC requests.  AT&T did not comment on the facilitator�s recommendation on this
issue.

The NDPSC agrees with the facilitator�s recommendation and no changes to
Qwest�s SGAT are required.

4.  Conclusion

Qwest should be deemed to have met the requirements of the Act with respect to
the general terms and conditions of the SGAT.

C.  Section 272 Separate Affiliate

1.  Background

Section 272 of the Telecommunications Act imposes substantial structural and
nonstructural safeguards applicable to the provision of in-region interLATA service by
BOCs, such as Qwest.  The FCC has said that § 271(d)(3)(B) of the Act makes
noncompliance with § 272 an independent ground for denying relief under § 271.

Section 272 imposes a series of specific requirements, whose purposes include:
(a) preventing improper cost allocation and cost subsidization between Qwest and its
272 affiliate, and (b) assuring that Qwest does not discriminate in favor of its affiliate.

2.  Overview

The provisions of §272 that were in dispute during the workshop and which were
presented to the N.D.P.S.C. with the facilitator�s proposed resolution require that:

• Qwest Communications provide in-region interLATA service through an
affiliate that is separate from Qwest Communications (the BOC) [§ 272(a)]

• The § 272 affiliate �maintain books, records, and accounts in the manner
prescribed by the FCC, which shall be separate from the books, records,
and accounts maintained by� Qwest Communications [§ 272(b)(2)]
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• The § 272 affiliate have �separate officers, directors and employees� from
those of Qwest Communications [§ 272(b)(3)]

• Transactions with Qwest Communications be conducted �on an arm�s
length basis with any such transactions reduced to writing and available
for public inspection� [§ 272(b)(5)]

• Qwest Communications not discriminate in favor of its § 272 affiliate in any
dealings between the two [§ 272(c)(2)]

• Qwest Communications accounts for all transactions with its § 272 affiliate
in accord with the FCC accounting principles [271(c)(2)]

For ease of reference, the following Qwest entities will be discussed in this
portion of the Report:

• Qwest Communications International (QCI): the parent company of the
Qwest family of enterprises

• Qwest Corporation (QC): the BOC, which is the entity that provides local
exchange service in the 14 state region one served by US WEST

• Qwest Services Corporation (QSC):  a wholly owned subsidiary of QCI,
the parent; QSC owns the long distance affiliate, which is Qwest
Communications Corporation

• Qwest Communications Corporation (QCC):  the currently designated §
272 affiliate; QCC is wholly owned by QSC and it is the pre-merger entity
through which Qwest had previously provided interLATA services in many
areas of the United States.

• Qwest Long Distance, Inc. (QLD):  the entity that Qwest, and before it U S
WEST, used for some time to provide interLATA service outside its 14
state region, and, until fairly recently the designated § 272 affiliate

The issues unresolved between the parties are discussed in the Facilitator�s
Report on Group 5 Issues beginning on page 47.  The unresolved issues include:

• Separation of Ownership
• Prior Conduct
• Use of Generally Accepted Accounting Principles (GAAP)
• Relevance of the GAAP Materiality Principle
• Adequacy of Documentation or �Audit Trail�
• Sufficiency of Internal Controls
• Separate Chart of Accounts
• Separate Accounting Software
• Employee Transfers Back and Forth Between Qwest Corporation (QC)

and the 272 Affiliate
• 100 Percent Usage by the 272 Affiliate of Many QC Employees
• Participation of 272 Affiliate Employees in a QC Award Program
• Lack of Comparison of Payroll Registers
• Lack of Separate Payroll Administration
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• Officer Overlap
• Failure to Post Billing Detail
• Failure to Post on a Timely Basis Transactions with Qwest

Communications Corporation (QCC)
• Failure to Provide Service Completion Dates for Some Services
• Failure to Provide Required Verification of the Accuracy of Publicly Posted

Information
• Whether QCC will be Informed of Planned Network Outages Before Public

Notice is Given
• Whether Qwest will continue to Participate in Public Standard-Setting

Bodies
• Whether Qwest has Committed not to Discriminate in Establishing

Interconnection or Interoperability Standards
• Whether Qwest has stated that it would not Discriminate in the Processing

of PIC Orders
• Use of Qwest�s Official Services Network to Provide InterLATA Services
• Concern Regarding Improper Flow of Confidential Information With

Employee Transfers between the BOC and the 272 Affiliate
• Nondiscriminatory Access to Qwest�s OSS.

3.  Analysis of Evidence

a.  Separation of Ownership

Qwest (Qwest Corporation (QC)) presented testimony that Qwest
Communications Corporation (QCC), its designated Section 272 affiliate, is a wholly
owned subsidiary of Qwest Services Corporation (QSC), which in turn is wholly owned
by the parent, Qwest Communications International (QCI).  Qwest also testified that QC
and QCC own no stock in each other.

The facilitator determined that QCC, the QCI entity currently proposed to provide
in-region interLATA service following anticipated § 271 approval, is, by virtue of the
corporate structure and ownership under which it operates, separate from QC, which is
the entity that provides local exchange service in the 7 participating states.

The NDPSC agrees with the facilitator�s conclusion.

b.  Prior Conduct

AT&T cited three instances that it contended demonstrate a history of Qwest�s
noncompliance with the § 272(a) requirement that in-region InterLATA services be
provided through a separate affiliate:
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• A September 27, 1999 FCC finding that �U S WEST�s provision of non-
local directory assistance service to its in-region subscribers constitutes
the provision of in-region, InterLATA service,� and that the �nation-wide
component of U S WEST�s non-local directory assistance service was
unlawfully configured.

• A September 28, 1998 FCC conclusion that U S WEST, through its
marketing arrangement with pre-merger Qwest, was �providing in-region,
InterLATA service without authorization, in violation of section 271 of the
Act.�

• A February 16, 2001 FCC ruling that Qwest�s �1-800-405-WEST� calling
card service constituted the provision of in-region, InterLATA service in
violation of section 271.

Qwest argued that each of these three cases resulted from a good faith
difference of opinion of what the statutory term �provide� means in the context of in-
region InterLATA service.  Qwest also argued that reliance on past behavior as
predictive of likely § 272 compliance should be confined to behavior related to § 272.

The facilitator concluded that the examples cited by AT&T are not predictive of
future Qwest conduct that is relevant to the issue of meeting the separate subsidiary
requirements of § 272(a).  The facilitator determined that with respect to the instances
cited by AT&T, it is self-evident that Qwest only failed to use a separate subsidiary in
the mistaken belief that the services did not constitute in-region InterLATA service.  The
facilitator recommended that there is no reason to conclude that Qwest�s prior incorrect
interpretations of what constitutes in-region, interLATA service, have had or will have
anything material to do with the parallel issue of creation and maintenance of a separate
subsidiary to provide in-region, interLATA service.

The NDPSC agrees with the facilitator�s conclusions.

c.  Use of Generally Accepted Accounting Principles (GAAP)

AT&T contended that its examination of Qwest�s books and records disclosed
what AT&T considered to be many examples of a failure by QCC and by Qwest Long
Distance, Inc. (QLD when it was the § 272 affiliate) to follow accrual accounting and to
make timely transaction entries into its books and records.  Qwest�s brief appeared to
acknowledge that there were isolated instances and insignificant failures to bill or
accrue relevant expenses on a timely basis involving QLD.  Qwest�s argument focused
on how it accounted for transactions from and after the date of its designation of an
entity as a § 272 affiliate.  Qwest summarized a number of detailed changes it made to
assure proper controls in the area of § 272 compliance.  Qwest said the FCC has found
similar measures at other BOCs sufficient to meet what Qwest quoted as the applicable
test, which is to demonstrate that the BOC �has implemented internal control



Case No. PU-314-97-193
Section 271 Consultative Report
Page 184

mechanisms reasonably designed to prevent, as well as detect and correct, any
noncompliance with § 272.�143

The facilitator recommended the material issue is to determine the degree of
confidence that can be placed in the ability to provide proper, complete, and timely
recognition on the books and records for transactions between the Qwest entities.  The
facilitator determined that Qwest did undertake substantial efforts to bring its
transactions, both past and current, into compliance with applicable accounting
requirements and that the very magnitude of that effort gives reason to merit validation
that the efforts undertaken have had current effect and are likely to continue to prove
sufficient to meet applicable requirements.  Nonetheless, the facilitator recommended
that Qwest be required to arrange for independent (i.e., third party) testing, covering the
period from April through August 2001 to determine:  (a) whether there have been
adequate actions to assure the accurate, complete, and timely recording in its books
and records of all appropriate accounting and billing information associated with
QC/QCC transactions, (b) whether the relationship between QC, as a vendor or supplier
of goods and services and QCC has been managed in an arms length manner,
including, but necessarily limited to a consideration of what would be expected under
normal business standards for similar contracts with an unaffiliated third party, and (c)
whether there are reasonable assurances that a continuation of the practices and
procedures examined will continue to provide the level of accuracy, completeness,
timeliness and arms length conduct found in examining the proceeding two questions.
The facilitator recommended that positive answers to the three established questions,
under the type of examination identified on pages 54 and 55 of the Facilitator�s Report
on Group 5 Issues, should be sufficient to reduce to an acceptable level the current
uncertainty about whether entry into the in-region, interLATA market will be
accompanied by the compliance of § 272(b)(2).

The NDPSC agrees with the facilitator�s recommendation.  At the NDPSC�s
October 29, 2001 hearing, Qwest testified that it has arranged for the recommended
independent examination.  On November 15, 2001, Qwest filed the report of the
independent examination conducted by KPMG along with affidavits of Judith Brunsting
and Marie Schwartz.

The NDPSC considered the KPMG Report and the Schwartz and Brunsting
affidavits at an informal hearing held March 19-20, 2002.  KPMG indicated that it
examined transactions that occurred between QC and QCC during the period April
through August 2001.  KPMG determined that except for twelve instances identified in
the report, QC complied in all material respects, with the requirements of Section
272(b)(2), (b)(5), and (c)(2) of the Act and associated FCC accounting rules.  Qwest

                                           
143   Memorandum Opinion and Order, Application by SBC Communications Inc., Southwestern Bell
Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a, Southwestern Bell
Long Distance; Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region,
InterLATA Services in Texas, 15 FCC Rcd 18,354 at ¶398 (2000) (�SBC Texas Order�).
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stated that all but one of the twelve discrepancies were identified by Qwest�s internal
controls and were in the process of being corrected before completion of the
examination.  Qwest also stated that all but one of the discrepancies related to the
transition during the merger between Qwest and U S WEST and the process of making
QCC compliant with Section 272.

The requirement of Section 272(b)(5) that a 272 affiliate conduct all transactions
with the BOC �on an arm�s length basis,� and the requirement of Section 272(c)(1) that
a BOC may not discriminate in favor of its 272 affiliate, are designed to ensure that
potential competitors do not receive less favorable prices or terms, or less
advantageous services from the BOC than its separate affiliate receives.144  The
discrepancies cited in the KPMG Report involved a net detriment to the 272 affiliate of
$2.604 million.  The Schwartz and Brunsting affidavits detailed how several new internal
controls or enhancements to existing controls were being implemented to provide
reasonable assurance that intercompany transactions initiated by either QC or QCC
were identified, reduced to writing, accurately processed and posted.  The existence of
these controls, with the exception of two controls to be implemented at a later date, was
confirmed in subsequent testing conducted by KPMG and described in the affidavit of
Philip J. Jacobsen.  The Jacobsen Declaration concluded that the new controls and
control enhancements implemented by Qwest appear to strengthen the overall control
environment with respect to Section 272 compliance and should minimize the types of
discrepancies presented in the KPMG Report.

AT&T argued that the KPMG examination was limited in scope and was qualified
by the discrepancies.  AT&T also contended a subsequent time period should have
been tested to determine if the new or enhanced controls were effective.  AT&T also
argued that the reforms Qwest has instituted to correct deficiencies identified in the
KPMG Report have not been tested to determine whether they will, in fact, prevent
recurrences of those deficiencies, and that without additional testing, the NDPSC
cannot place reliance on Qwest�s promises of compliance with section 272(b)(2), (b)(5)
and (c)(1).  Finally, AT&T argued the examination failed to address the provision of
special access services for compliance with Section 272(e) of the Act.

The KPMG Report reviewed the issues identified by the facilitator.  The NDPSC
finds that the KPMG examination was not intended to be an audit, nor was it required to
be as comprehensive as the testing that will be required in the biennial audit after 271
approval.  It is also not dispositive here that the examination report was �qualified.�  The
purpose of the examination was to determine if QC and QCC�s internal controls were
sufficient to provide reasonable assurance of future compliance with Section 272.

Where discrepancies were identified, our concern is that control weaknesses are
addressed to minimize the likelihood of reoccurrence of similar discrepancies in the

                                           
144   Accounting Safeguards Under the Telecommunications Act of 1996, 11 FCC Rcd 17, 539 ¶¶ 172,
176 (1996).
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future.  The Jacobsen Declaration, which was provided in addition to the facilitator�s
recommendation, examined and confirmed that such controls were in place as stated by
the QC and QCC representatives.  AT&T�s request for a review of QC�s compliance with
section 272(e) in the provision of special access was not within the scope of the
facilitator�s examination and indeed was not even an impasse issue at the multistate
workshop.  Although AT&T failed to exercise its opportunity to raise 272(e) compliance
issues at the workshop, there will be other opportunities to assure compliance in the
future through performance testing or the biennial audit process.

The NDPSC finds, based upon the results of the KPMG examination and the
subsequent new and enhanced controls implemented by QC and QCC, that there have
been adequate actions taken to assure the accurate, complete, and timely recording in
their books and records of all appropriate accounting and billing information associated
with QC/QCC transactions.  Although discrepancies were identified involving the
transition of QCC as the 272 affiliate, the self-identification of those deficiencies and the
implementation of enhanced and additional controls provides reasonable assurance that
the relationship between QC and QCC will be managed in an arm�s length manner.
While we do have some of the same concerns expressed by AT&T relating to the lack
of additional testing by KPMG, we find that the implementation of new and enhanced
controls, in conjunction with the existing controls, provides reasonable assurances that
QC�s and QCC�s practices and procedures will provide the level of accuracy,
completeness, timeliness and arm�s length conduct necessary for compliance with
Section 272.  The internal controls implemented by QC and QCC are reasonably
designed to prevent, as well as detect and correct, any noncompliance with Section 272
and Generally Accepted Accounting Principles.

d.  Relevance of the GAAP Materiality Principle

Qwest cited the opinion of its outside auditor for QCI�s consolidated operations
as evidence that QCI follows GAAP in all material respects.

AT&T took issue with Qwest�s use of such a materiality standard.  AT&T argued
that what was material to the BOC/272-affiliate relationship might well not be material in
the consolidated QCI context.  Moreover, AT&T said the General Standard Procedures
for Biennial Audits required all errors or discrepancies to be reported.

The facilitator determined that what counts in addressing materiality is not QCI�s
entire universe, nor even QC�s total universe, but the universe that consists of
transactions between QC and QCC or QLD.  AT&T is therefore correct to a substantial
degree in its argument.  AT&T�s argument goes too far in dismissing materiality
altogether, however.  The issue is what should be considered material for determining
pre-market entry compliance with § 272(b)(2).  The facilitator recommended the concept
of materiality should remain part of evaluating compliance with § 272(b)(2), but the
universe to which the standard of materiality should be applied consists of the total
transactions, in the time period in question, between QC and QCC or QLD.
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The NDPSC agrees with the facilitator�s recommendation.  At the NDPSC�s
October 29, 2001 hearing, Qwest testified that the recommended independent
examination noted earlier should apply the materiality standard.

At the informal hearing for review of the KPMG Report on March 19-20, 2002,
KPMG confirmed that it applied the materiality standard recommended by the facilitator
and adopted by the NDPSC.  KPMG used both qualitative and quantitative measures of
materiality.  For the quantitative aspects of materiality, KPMG used a mathematical
calculation based on the dollar value of transactions between QC and QCC and
KPMG�s professional judgment to establish the appropriate percentage level to
represent a material transaction or discrepancy.  The NDPSC finds that KPMG properly
applied the appropriate materiality principle in its examination of QC�s and QCC�s
compliance with the Section 272 requirements.

e.  Adequacy of Documentation or �Audit Trail�

AT&T alleged that, as of January 20, 2000, QC stopped providing information
that is material to meeting the disclosure requirements of § 272(b)(2).  Specifically,
AT&T alleged that Qwest dropped the transaction details from the list of posted
information.  AT&T further argued that the failure to post QCC transactions prior to April
2001 demonstrates lack of an audit trail.

The facilitator determined that the point of public posting of transaction
information is to permit a non-affiliated entity to decide if it wishes to make use of the
same services that are being provided to a Qwest affiliate.  Thus, the public posting
issue has nothing to do with the question here at issue, which is whether there exists
somewhere the information necessary to allow validation that the services actually
being provided to affiliates are in accord with the posted agreements, work orders, and
task orders upon which non-affiliates must rely in deciding whether to take service from
Qwest.

The facilitator recommended that the independent examination recommended
earlier should test whether the posting of information is consistent not only with what the
company says it provides for affiliates, but with what is actually provided.

The NDPSC agrees with the facilitator�s recommendation.  KPMG determined in
its examination, that in each instance in which a QC/QCC transaction was reduced to
writing, there was an appropriate and adequate posting of the transaction to the
website.  Accordingly, the posted agreements, work orders and task orders upon which
non-affiliates must rely in taking service from Qwest, are sufficient for allowing the non-
affiliate to determine whether it wishes to make use of services being provided to a
Qwest affiliate.  Although KPMG discovered discrepancies in which some QC/QCC
services were not reduced to writing and therefore not posted to the website, existing
internal controls which identified those transactions, as well as the additional and
enhanced controls implemented by QC and QCC, should minimize any such
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occurrences in the future.  The NDPSC determines that there is adequate
documentation of an �audit trail� for Section 272 compliance and that Qwest is properly
posting Section 271 transactions.

f.  Sufficiency of Internal Controls

AT&T argued that its findings about the lack of timely accrual and billing for
services demonstrated a lack of adequate controls at Qwest.

The facilitator determined that this aspect of AT&T�s concerns would be
adequately addressed by the recommended independent examination, which is
intended to determine whether Qwest�s actions have produced sufficient assurances of
compliance with applicable requirements.

The NDPSC agrees with the facilitator�s recommendation.  The KPMG
examination tested to provide assurances that Qwest�s internal controls, which are
intended to provide timely accrual and billing of services, were properly functioning.
Eleven of the twelve discrepancies identified by KPMG had been detected by Qwest�s
internal controls.  Qwest has further strengthened those controls as described in the
Schwartz and Brunsting affidavits and as confirmed by the Jacobsen Declaration.  The
NDPSC finds that the KPMG examination, along with the Schwartz and Brunsting
affidavits and Jacobsen Declaration, provide the needed additional assurances that
Qwest has adequate internal controls in place to detect and correct any untimely
accrual and billing for QC/QCC services.

g.  Separate Charts of Accounts

AT&T noted that it took several efforts before it could finally secure charts of
accounts for QC, QCC, and QLD.  AT&T argued that the failure to provide evidence of
such separateness demonstrates a lack of diligence with respect to compliance with this
requirement.

The facilitator determined that the record demonstrates that Qwest does maintain
separate charts of accounts.

The NDPSC agrees with the facilitator�s conclusion.

h.  Separate Accounting Software

AT&T said that it could find no evidence that QC and QLD were using separate
accounting software.

The facilitator determined that AT&T provided no legal support for its contention
that separate accounting software between the BOC and the 272 affiliate is required.
This argument runs counter to the FCC�s recognition that inter-affiliate services
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represent an opportunity for economies of scale that should not be denied a company
such as Qwest.  The facilitator determined the real issue is whether the accounting
function is separately performed and subject to adequate controls.  The facilitator
determined that the evidence presented raises no substantial argument that Qwest fails
to adequately separate the accounting of the BOC and the 272 affiliates.

The NDPSC agrees with the facilitator�s conclusion.

i.  Employee Transfers Back and Forth Between Qwest Corporation (QC) and the
272 Affiliate

Section 272(b)(3) says the 272 affiliate �shall have separate officers, directors,
and employees from the Bell operating company of which it is an affiliate.�

AT&T alleges that �a revolving door atmosphere� has produced movement back
and forth between QC and the § 272-affiliate, which has �subverted� the purpose of this
section of the Act.

Qwest argued that neither the Act nor the FCC precludes movement back and
forth between QC and QCC.  Qwest also stated that it has taken adequate steps to
prohibit any inappropriate conduct that might result from such employment movement
including:

• Requiring the return of 272-affiliate assets by an employee leaving the 272
affiliate

• Requiring employees leaving the 272 affiliate to account for documents in
their possession

• Requiring employees leaving the 272 affiliate to acknowledge that they will
no longer have access to that affiliate�s information and that they may not
disclose the affiliate�s information

• Requiring such employees who take positions with another Qwest entity to
sign a non-disclosure agreement that prevents the sharing of non-public
information between the companies

• Instituting procedures training to ensure compliance with section 272
• Requiring employees to review annually the Code of Conduct that governs

relationships among the QC affiliates
• Providing training for new employees
• Informing employees that violations may lead to disciplinary action that

includes termination of employment
• Providing for physical separation of the offices of QC and QCC
• Providing color-coded badges to identify the 272 affiliate�s employees.

The facilitator determined that Congress has not prohibited movement between
affiliates; it requires instead independent operation and separate employees.  The
facilitator stated that the record supports a conclusion that Qwest maintains the required
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degree of employee separation, and that transfers to date, given the mitigation
measures adopted by Qwest and not challenged as to sufficiency by any other party, do
not rise to a level that suggest a compromise of operational independence.

The NDPSC agrees with the facilitator�s conclusion.

j.  100 Percent Usage by the 272 Affiliate of Many QC Employees

Section 272(b)(3) says the 272 affiliate �shall have separate officers, directors,
and employees from the Bell operating company of which it is an affiliate.�  AT&T
argued that employment of �many� individuals by QC who have been assigned full-time
to the work of the 272 affiliate subverts the purpose of §272(b)(3).

Qwest responded that the FCC does not prohibit service sharing and that QC
and QCC have agreed to implement a new policy prohibiting employee assignments for
periods of more than four months of out of any twelve.

The facilitator recognized that the FCC allows shared services between a BOC
and its 272 affiliate.  Thus, it should not be considered surprising or inappropriate to find
a substantial percentage of a BOC employee�s time being charged to the 272 affiliate
over what looks to be a long period of time.  The facilitator determined, however, that
long-term assignment of all an employee�s time to an affiliate could raise concerns in
some cases.  The facilitator determined that Qwest�s commitment to limit full-time
assignments to no more than four months of any twelve represents a good faith effort to
simplify what can become a murky, very judgmental question to address.  The facilitator
recommended the proposal be acceptable for present purposes, recognizing that
experience gained through ongoing monitoring efforts will be the better judge of how
long-term separations of employment and assignment affect the fulfillment of §272
objectives.

The NDPSC agrees with the facilitator�s recommendation finding acceptable, for
present purposes, Qwest�s commitment to limit full-time assignments to no more than
four months of any twelve.

k.  Award Program Participation

AT&T argued that a Qwest award program that allowed the participation of both
QC and QCC personnel compromised the independent operation of the two entities.

The facilitator determined the FCC has already decided that at least the overall
performance of the BOC can be considered in compensating 272 affiliate employees
and vice versa.  The FCC, however, should not be read as being indifferent to a
compensation mechanism that specifically induces BOC or 272 affiliate employees to
act in a manner that would promote inappropriate inducements for customers to change
carriers.  The facilitator determined the exhibit relied upon by AT&T presents no
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evidence of improper inducements.  Except in the case of misuse of information, there
is no compromising of independent operation through a common customer referral and
cost saving reward system.  The facilitator believed that the record did not disclose all of
the facts about the operation of this reward system, but concluded that absent further
evidence, the award program will not bear significantly on Qwest�s compliance with the
independent operations requirements of §272.

The NDPSC agrees with the facilitator�s conclusion.

l.  Lack of Comparison of Payroll Registers

Qwest testified that it performed a comparison of the payroll registers of QC and
the 272 affiliate, and that this comparison showed no overlap.  AT&T argued that the
evidence demonstrated that before these proceedings, Qwest had never conducted a
payroll register analysis for prior years.

The facilitator found that AT&T cited no requirement that there be routine, cyclical
payroll register comparisons for some time period predating a 271 application.  The
facilitator determined there is not at present an overlap, that Qwest recognizes the
obligation to preclude overlap; and that Qwest considers an examination of payroll
registers to be an appropriate tool in assuring the restriction against simultaneous
employment is being met.  The facilitator concluded the requirement is being met and
found no basis to conclude it has not been met historically, and that the biennial audits
will suffice to assure the requirement continues to be met.

The NDPSC agrees with the facilitator�s conclusion.

m.  Lack of Separate Payroll Administration

AT&T argued that the performance of recruiting by QCC for QC and the lack of
separate payroll administration between the two would undermine any conclusion that
the companies maintain the operating independence required by § 272(b)(1).

The facilitator found that the FCC has rejected the notion that common services
should be prohibited as a means of encouraging �independence� as AT&T would define
it.  To the contrary, the FCC has endorsed common services, other than the network
related areas where they are specifically prohibited, as a means of capturing economies
of sale.  The facilitator found no need to go further than existing conduct limits to
remove natural economies of scale that, in a competitive market, inure to the benefit of
customers.

The NDPSC agrees with the facilitator�s conclusion.
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n.  Officer Overlap

AT&T raised concern about an employee who, after the merger, moved from
being a 272-affiliate officer to becoming a director of the BOC.  Qwest presented
evidence demonstrating this employee was never in violation of the applicable
requirements against simultaneous service of the BOC and the 272-affiliate.

The facilitator determined that the record fully supports the conclusion that there
was no simultaneous service by the officer.  The facilitator concluded that AT&T�s
suggestion that this one cited incident somehow casts doubt on the independence of
the 272 affiliate�s employees, officers, and directors, is without a substantial factual
basis, and is lacking a clear legal foundation.

The NDPSC agrees with the facilitator�s conclusion.

o.  Failure to Post Billing Detail

Section 272(b)(5) requires the 272-affiliate to cause its transactions with its
affiliated BOC to be reduced to writing and available for public inspection.  The FCC
requires that the description of the asset or service and the terms and conditions of the
transactions should be sufficiently detailed to allow the FCC to evaluate any compliance
with its accounting rules.

AT&T objected to Qwest�s decision, apparently effective as of January 1, 2000,
to stop posting �billed amounts� under the transactions whose terms and conditions
Qwest was making public.  From that point, Qwest began to limit inspection of such
information to on-site examinations by those who first executed protective agreements.
AT&T said that posting the agreements, work orders, and task orders is insufficient,
because non-affiliates need to see the transaction details in order to make an informed
decision about whether to take the same services.  AT&T would include in such
required detail the actual service or items purchased and the amount actually paid for it.
AT&T said that such detail was also required to verify that there is no discrimination
against non-affiliates in providing the services or items at issue.

Qwest said that its posting of Master Services Agreement, along with work orders
thereunder, served to provide adequate notice of the details of the services provided,
the dates of service commencement and completion, and the prices charged, with
additional detail available to those willing to execute a nondisclosure agreement.

The facilitator determined that the purpose for making transaction information
available does not necessarily require the posting of the individual transaction detail that
AT&T seeks.  Further, the examination recommended previously will discuss the
sufficiency of the master agreements, work orders, and reconciliation data to provide
competitors with an adequate specification of terms and conditions to allow rational
decisions about taking services.  Public posting is also not necessary to accomplish the



Case No. PU-314-97-193
Section 271 Consultative Report
Page 193

purpose of making transaction data available to assure that audits or other formal
examinations of transactions can take place.  There are, however, substantial reasons
for not making such information publicly available.  The facilitator recommended that
Qwest�s practice of requiring nondisclosure agreements and on-site examinations of
such information constitute appropriate means for assuring that audit-related work can
take place without allowing competitors to make competitive use of the information
observed.

The NDPSC agrees with the facilitator�s recommendation.  KPMG�s examination
tested Qwest�s Internet postings in light of the FCC rules regarding such postings.  The
NDPSC finds that although KPMG discovered some clerical errors, the details of the
Internet postings were consistent with the underlying master agreements, work orders
and supporting documentation.

p.  Failure to Post on a Timely Basis Transactions with Qwest Communications
Corporation (QCC)

AT&T argued that Qwest violated the transaction posting requirement by failing
to post transactions before late March of 2001 because AT&T said that QCC became,
by operation of law, a § 272 affiliate as of July 2000 when the U S WEST/Qwest merger
became effective.  AT&T also cited instances of late transaction postings and that the
web site of the former 272 affiliate, QLD, was activated close to two years after the
effective date of the Accounting Safeguards Order145, which established transaction
positing requirements.

Qwest responded that it is now providing timely transaction posting, that it should
not be obliged to post transactions before an entity becomes a § 272 affiliate, that many
of the cases cited by AT&T occurred during the unsettled period of the transition to QCC
as the § 272 affiliate, and that AT&T�s arguments are essentially a repeat of other
arguments regarding accounting practices.

The facilitator concluded that QCC did not become a 272 affiliate by operation of
law when it became affiliated with a BOC through merger in July 2000.  Not all BOC
affiliates are necessarily § 272-affiliates.  Section 272 only says that manufacturing, in-
region InterLATA telecommunications, and interLATA information services need to be
provided through a separate affiliate.  If no such services are being provided, then there
is under the Act, no �272 affiliate.�  Thus, there is no inherent reason for concern about
a decision to elect to provide what continues to be a future service offering through an
affiliate different from the one earlier expected to carry out that role.  The facilitator
recommended that no more is required than the independent examination
recommended previously relative to the effectiveness of recent Qwest changes in

                                           
145  Report and Order, Implementation of the Telecommunications Act of 1996; Accouting Safeguards
Under the Telecommunications Act of 1996, 11 FCC Rcd 17,539 (1996)(�Accounting Safeguards Order�)
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systems, practices, and controls in giving assurances that it is committed and prepared
to comply with § 272 requirements on a predictive basis.

The NDPSC agrees with the facilitator�s recommendation.  KPMG�s examination
revealed discrepancies in which QC/QCC services were not identified in a timely
manner and therefore not reduced to writing and accordingly not posted to the Internet.
As discussed previously, Qwest has implemented new and enhanced controls to
minimize the likelihood of such occurrences in the future.  In any regard, in each
instance in which a QC/QCC service was identified and reduced to writing, the
transaction was posted to the Internet as required by the FCC�s rules.  The NDPSC
finds that the KPMG examination provides reasonable assurances that Qwest is
committed and prepared to comply with the section 272 posting requirements on a
predictive basis.

q.  Failure to Provide Service Completion Dates for Some Services

AT&T argued that the FCC requires that transaction postings provide either the
length of time or estimated completion date of any project.  AT&T said that it found
agreements between QC and QCC that have �indefinite� completion dates.

The facilitator concluded that it is self-evident that commercial contracts often
provide for indefinite terms subject to the right of either party to terminate them by
providing notice.  There is no reason to believe the FCC did or should have intended to
restrict the ability of BOCs and their 272 affiliates to enter into such contracts.

The NDPSC agrees with the facilitator�s conclusion.

r.  Failure to Provide Required Verification of the Accuracy of Publicly Posted
Information

The Accounting Safeguards Order requires that transaction information available
for public inspection be accompanied by a certification that an officer of the BOC has
examined the submission and that to the best of the officer�s knowledge all statements
of fact contained in the submission are true and the submission is an accurate
statement of the affairs of the BOC for the relevant period.  AT&T presented evidence
that it found no statements during its examinations in 1998 and 1999.

Qwest admitted that it filed none, because it construed the certification
requirement as applying only after filing of a § 272 application.  AT&T later discovered
certifications for QC and QCC filed by the same officer.  The signer was listed as an
officer of QCC but not of QC.  AT&T argued that the failure of a QC officer signing the
QC certification constituted a violation of the Accounting Safeguards Order.

The facilitator determined that whatever requirements may have applied in past
periods when QC did not file certifications, QC recognizes the obligation to make such
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certifications and there is no basis for a predictive conclusion that QC is not likely to
comply with applicable certification requirements.  With regard to the certification signed
by an officer of QCC but not an officer of QC, the facilitator recommended that the
effectiveness of recent actions taken by Qwest during the transition in which QCC
became the 272 affiliate will be examined under the preceding recommendation of the
Report.  The facilitator recommended the independent examination should confirm that
QCC continues to have adequate controls in place to assure that a QC officer who has
requisite knowledge provides the required certifications.  Beyond this confirmation, the
issue raises no other predictive concerns about Qwest�s compliance with the
requirements of § 272.

The NDPSC agrees with the facilitator�s recommendation.  KPMG examined
Qwest�s officer certification program and noted no discrepancies on this issue.  The
NDPSC finds that the KPMG examination provides reasonable assurance that Qwest
has adequate controls in place to assure that a QC officer with the requisite knowledge
provides the required § 272 certification.

s.  Non-Discrimination

AT&T asserted that Qwest has not addressed the following items that the FCC
considers in examining compliance with the nondiscrimination requirement:

• Whether QCC will be Informed of Planned Network Outages Before Public
Notice is Given

• Whether Qwest will continue to Participate in Public Standard-Setting
Bodies

• Whether Qwest has Committed not to Discriminate in Establishing
Interconnection or Interoperability Standards

• Whether Qwest has stated that it would not Discriminate in the Processing
of PIC Orders

• Use of Qwest�s Official Services Network to Provide InterLATA Services
• Concern Regarding Improper Flow of Confidential Information With

Employee Transfers between the BOC and the 272 Affiliate
• Nondiscriminatory Access to Qwest�s OSS

Much of AT&T�s argument that Qwest has not complied with this requirement is
the failure to make timely payments.

Section 272(c)(1) provides that a BOC, when dealing with its § 272 affiliate:

May not discriminate between that company or affiliate or any other entity
in the provision or procurement of goods, services, facilities, and
information, or in the establishment of standards.

The facilitator determined that AT&T�s list of items ignores that the general issue
of discrimination was addressed in depth in the proceeding workshops, at which many
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items on AT&T�s list were the subject of testimony.  The facilitator recommended that
the evidence shows that the kinds of issues AT&T says the FCC considers have been
addressed, and that all participants have had an ample opportunity to present any
evidence that bears upon the FCC�s consideration of them.

At the NDPSC�s October 29, 2001 hearing, Qwest testified that the
recommended independent examination will determine �whether the relationship
between QC as a vendor or supplier of goods and services and QCC has been
managed in an arm�s length manner��  The KPMG examination noted instances of
violation of the FCC rules regarding and the payment of interest in QC/QCC
transactions.  In particular, with regard to the pricing rules, the Report indicated
instances in which property was transferred or leased at fully distributed costs rather
than fair market value.  These errors involved instances in which QC was the vendor as
well as instances in which QCC was the vendor.  Qwest has undertaken new and
enhanced internal controls to minimize the likelihood of such occurrences in the future.
The NDPSC finds that the KPMG examination along with the additional controls provide
reasonable assurance that the relationship between QC, as a vendor or supplier or
goods, and QCC will be managed in an arm�s length manner.

t.  Compliance With FCC Accounting Principles

AT&T noted that its prior examples relating to noncompliance with GAAP and
lack of internal controls demonstrate a failure to comply with the § 272(c)(2) requirement
that a BOC, in dealing with its 272 affiliate:

account for all transactions . . . in accordance with accounting principles
designated or approved by the Commission.

The facilitator concluded that this issue has already been dealt with in the
discussion of Books and Records relating to compliance with GAAP, and therefore the
subject of the recommended independent examination noted earlier.  The application of
the § 272(c)(2) standard does not add materially to the considerations already made
there with regard to compliance with GAAP.

The NDPSC finds that with the implementation of new and enhanced controls,
there is reasonable assurance in Qwest�s ability to comply with GAAP in providing
proper, complete and timely recognition on its books and records for transactions
between these entities.  Accordingly, there is reasonable assurance of Qwest�s ability to
comply with the FCC accounting rules governing these transactions.

4.  Conclusion

Reasonable assurance exists that the structural and nonstructural safeguards
implemented by Qwest will meet the purposes of section 272 in preventing improper
cost allocation and cross-subsidization between Qwest and its section 272 affiliate and
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assuring that Qwest does not discriminate in favor of its affiliate.  Qwest should be
deemed to be in compliance with the Telecommunications Act Section 272
requirements for structural and nonstructural safeguards.

D.  ROC OSS Test

The Regional Oversight Committee (�ROC�) Operations Support Systems
(�OSS�) test process, which began approximately 3 years ago, evaluated the five
primary components of Qwest�s OSS (pre-ordering, ordering, provisioning, maintenance
and repair, and billing).

In order for the OSS tests to be meaningful, the ROC concluded that it was
critical to conduct an audit to evaluate and analyze the ROC Performance Indicator
Definitions (�PIDs�) to ensure that they �accurately and reliably report actual Qwest
performance.�  The ROC retained Liberty Consulting Group (�LCG�) to conduct a
Performance Measure Audit.  LCG issued an initial draft report of its audit on July 11,
2001.  The audit focused on three primary elements: (i) examining the business
processes related to the performance measures, (ii) tracking data through the process
to performance results reporting, and (iii) independently calculating performance results.

On September 25, 2001, LCG issued its final audit report, covering all PIDs and
conclusively finding that the audited performance measures accurately and reliably
reported Qwest�s actual performance. The LCG report concluded that Qwest's
performance reports �accurately and reliably report actual Qwest performance� under
the PIDs adopted by the ROC.

AT&T characterizes the LCG audit of performance measures as a limited audit of
primarily the processes that Qwest uses to track and report its performance, and
although the audit sampled the data underlying the reported results, the audit did not
perform a complete review of the input data that forms the basis for the reported results.
AT&T believes that the functionality test portion of the ROC OSS test would be a better
test of the accuracy of the input data underlying Qwest�s reported performance because
it the test would include a wide range of products and services in all of the thirteen
states

KPMG Consulting (�KPMG�), hired by the ROC for the OSS test as the ROC
OSS test administrator, and Hewlett-Packard (�HP�) hired as the test�s pseudo-CLEC,
together executed a total of 28 tests, consisting of 685 applicable test points.  In
addition, there were 26 test points that were considered �diagnostic,� and thus did not
have defined success test criteria.  Test results generally were assessed using
Performance Indicator Definitions (�PIDs�) collaboratively developed by Qwest, state
regulatory authorities, numerous CLECs and other parties.  On May 28, 2002 KPMG
Consulting (KPMG) issued its Final Report on the Regional Oversight Committee�s
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(�ROC�s�) test of Qwest�s Operations Support Systems (�OSS test�).  The Final Report
includes two Pre-Order/Order Integration Field Comparison Reports issued by HP.

Of the 685 test points, 11 were found by the tester to fail to meet the quantitative,
qualitative, parity, or existence parameter established for purposes of the test (�not
satisfied�) and for 26 criterion, the tester�s evaluation and analysis was not able to fully
determine (�unable to determine�) that the criterion was satisfied or not satisfied.

Evaluation Criteria � Not Satisfied

12-9-4 Qwest systems or representatives provide timely Jeopardy notices for Resale products
and services.

12-9-5 Qwest systems or representatives provide timely Jeopardy notices for UNE-P.

14-1-10 Qwest provisions Unbundled Dark Fiber by adhering to documented method and
procedure tasks.

14-1-14 Qwest provisions EEL circuits by adhering to documented method and procedure
tasks.

14-1-34 Qwest meets the performance benchmark for PID OP-4C � Installation Interval for
Business POTS.

14-1-36 Qwest meets the performance benchmark for PID OP-4C � Installation Interval for
UNE-P services.

16-3-5 Modify a trouble report transactions are processed within the guidelines established by
the ROC TAG benchmark.

18-6-1 Close out codes for out-of-service and service-affecting wholesale UNE-P, resale, and
Centrex 21 troubles indicated in Qwest�s systems, and that may or may not require the
dispatch of a technician, are consistent with the troubles placed on the line.

18-7-1 Out-of-service and service-affecting wholesale UNE-P, resale, and Centrex 21
troubles that may or may not require the dispatch of a technician are successfully
repaired.

24.6-1-8 A functional test environment is made available to customers for all supported
interfaces.

24.6-2-9 Carrier-to-carrier test environments are available and segregated from Qwest
production and development environments.

Evaluation Criteria � Unable to Determine

12-9-1 Qwest provides Jeopardy Notices in advance of the due date for Resale products and
services.

12-9-2 Qwest provides Jeopardy Notices in advance of the due date for UNE-P products.

12-11-4 Qwest-produced measures of Preorder/Order performance results for HPC
transactions are consistent with KPMG Consulting-produced HPC measures.
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12.8-2 Procedures for processing electronically submitted non-flow through orders are
defined, documented, and followed.

14-1-37 Qwest meets the parity performance requirements for PID OP-6A - Delayed Days
Business POTS.

14-1-38 Qwest meets the parity performance requirements for PID OP-6A - Delayed Days
Residential POTS.

14-1-39 Qwest meets the parity performance requirements for PID OP-6A - Delayed Days
UNE-P POTS.

14-1-43 Qwest meets the performance benchmark for PID OP-15 � Interval for Pending Orders
Delayed Past Due Date � all Products.

14-1-44 Qwest-produced measures of ordering and provisioning (OP) performance results for
HPC transactions are consistent with KPMG Consulting-produced HPC measures.

18-6-3 Close out codes for out-of-service and service-affecting wholesale DS1 and higher bit
rate troubles indicated in Qwest�s systems are consistent with the troubles placed on
the line that may or may not require the dispatch of a technician.

19.6-1-17 DUF is corrected and returned according to a defined schedule.

19.6-1-19 CLECs can readily obtain status on DUF return requests.

20.7-1-3 Cycle balancing procedures exist to identify and resolve out-of-balance conditions.

20.7-1-4 Process includes reasonability checks to identify errors not susceptible to pre-
determined balancing procedures.

20.7-1-5 Process includes procedures to ensure that payments and adjustments are applied.

20.7-1-9 Process includes procedures to ensure that bill retention requirements are
operationally satisfied.

22-1-10 Defined processes for NDR implementations are adhered to.

23-1-7 Procedures and systems are in place to track information such as descriptions of
proposed changes, key notification dates, and change status.

23-1-8 Criteria are defined for the prioritization system and for severity coding.

23-1-9 Qwest complies with notification intervals and documentation release requirements

23-2-2 The change management process is in place and documented.

23-2-7 Procedures and systems are in place to track information such as descriptions of
proposed changes, key notification dates, and change status.

23-2-8 Criteria are defined for the prioritization system and for severity coding.

23-2-9 Qwest complies with notification intervals and documentation release requirements.

24.3-9 Customer calls are returned per documented/stated intervals.

24.10-3-4 Training of representatives is defined documented, and followed.

The OSS test employed a military-style �test until you pass� philosophy, which
provided for multiple retests as necessary to ensure that Qwest met each of the
applicable test points.  As the test vendor tested a Qwest system, document or process,
Qwest�s performance was evaluated against the applicable test point.  The test vendor
informed Qwest of a problem encountered by issuing a written Observation or Exception
concerning the problem.  Qwest would then respond to the Observation or Exception in
writing, clarifying the issue or describing an intended fix.  After the appropriate fix was in
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place, the vendor would retest as required.  If the fix satisfied the test, the Observation
or Exception was closed.  If not, it remained open and the process was repeated until
the problem was resolved or Qwest requested that the Observation or Exception be
designated �closed/unresolved.�  A total of 242 Observations and 256 Exceptions were
issued in the course of the test.  Nine Exceptions were closed/unresolved, one
Observation was closed/unresolved, and five Exceptions were closed/inconclusive:

Observation/Exception
Number

Date Closed Status Description of Issue

Observation 3110  5/28/02 Closed
Unresolved

During the course of retesting PID OP-4C, KPMG
identified 4 LSRs that were incorrectly handled and
attributed to human error. KPMG indicated that the
only means to close this observation would be to
retest the process fixes for these manual errors.

Exception 3061 3/4/02 Closed
Unresolved

Qwest provisioned Firm Order Confirmations (FOCs)
for Resale PBX orders in a timeframe that was not in
compliance with PID PO-5B.

The Qwest Service Performance Indicator Definition
(PID) PO-5B established the benchmark for the
receipt of FOCs on Non-Flow-Through Resale PBX
orders.  The benchmark for this PID indicates that, for
at least 90% of these orders, Qwest is to provide
FOCs within 48 hours of order submission, whenever
the orders are for 24 trunks or less.

The P-CLEC submitted 39 Non-Flow-Through Resale
PBX orders.  For 28 of those orders (72%), Qwest
provided FOCs within 48 hours of order submission.
For the remaining 11 (28%), Qwest provided FOCs in
a time period greater than 48 hours after the orders
had been submitted.

Exception 3086 4/22/02 Closed
Unresolved

Qwest did not install non-dispatch orders for the  P-
CLEC within a time period that is in parity with
Qwest�s retail operations, as measured by the
PID OP-4C.
Qwest failed the first dual test for residential POTS
and UNE-P in all three regions and failed for Business
POTS in the Eastern and Western region.
The P-CLEC performed a retest on the
products/regions that failed using January 2002 retail
data. This retest concluded Qwest continued to fail for
Resale Business in the Eastern region and UNE-P for
all regions.
Additionally in March 2002, Qwest identified a
calculation error that affected reporting for wholesale
and retail orders with a Saturday or Sunday
application date. Reporting for OP-4 was including
one additional business day in the interval calculation.
Qwest recast the data to reflect this, as appropriate,
and provided the recast data to the P-CLEC on
4/01/02. KPMG then recalculated the dual test
analysis and determined that UNE-P failed in all three
regions in addition to Eastern Region Business
POTS.

Exception 3107 2/26/02 Closed
Unresolved

Qwest did not process Non-Design Edit transactions
that were submitted to the Customer Electronic
Maintenance & Repair (CEMR) system in the
timeframe defined by the benchmark for the Volume
Peak test.   

Out of 36 Non Design Edit transactions processed,
KPMG computed an average response time of
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0:00:27 and concluded that the difference of three
seconds between the benchmark and Qwest�s
performance is statistically significant.

Exception 3055 2/7/02 Closed
Unresolved

Qwest Trouble History contained inaccurate close-out
codes for POTS Resale and UNE-P.

KPMG Consulting conducted additional testing to
retest the accuracy of close out codes.  Retesting and
subsequent discussions indicated that 108 out of 122
�dispatch in� and �dispatch out� accounts were closed
out properly for a success rate of 88.5%.

Exception 3058 1/3/02 Closed
Unresolved

Qwest did not successfully repair all of the Plain Old
Telephone Service (POTS) Resale, UNE-P, and
UNE-L circuits submitted for repair.

KPMG placed faults and requested that Qwest repair
the troubles through the normal wholesale repair
process.  Once the faults were repaired, KPMG
revisited the locations where the faults were inserted
to verify that the fault placed was repaired. Of 259
faults placed, 239 (92.28%) were correctly repaired.

Exception 3094 5/21/02 Closed
Unresolved

Qwest did not adhere to its established change
management process for notifying CLECs about a
proposed change, and allowing input from all
interested parties.

KPMG Consulting identified the following issues:

• Qwest did not provide adequate information
to CLECs about a significant CLEC-impacting
process change;

• Qwest allowed only four (4) business days for
CLECs to prepare for the proposed change;

• Qwest did not respond to input from all
interested parties; a number of CLECs
objected to Qwest�s implementation of this
change and requested its immediate
suspension.

• Qwest did not update CR status on a timely
basis;

• Qwest CR includes rate changes that are not
explicitly defined to be within the scope of
CMP.

Exception 3077 4/15/02 Closed
Unresolved

Qwest�s Interconnect Mediated Access (IMA)
Electronic Data Interchange (EDI) Stand Alone Test
Environment (SATE) does not offer CLECs sufficient
testing capabilities.

KPMG�s comments:

• SATE does not offer true end-to-end testing
capabilities through to Qwest�s provisioning
and billing systems.

• Flow-through orders are not supported in
SATE, even though these types of orders will
be processed in the production environment.

• The volume of order responses supported in
SATE is restricted due to manual response
handling.

The data contained within the order responses is not
consistent, and may not mirror the data that would be
found in production responses.

Exception 3095 4/11/02 Closed
Unresolved

Qwest�s Interconnect Mediated Access (IMA)
Electronic Data Interchange (EDI) Stand Alone Test
Environment (SATE) does not offer CLECs testing
capabilities for all Qwest products offered in
production.  KPMG indicated that although SATE
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currently supports all products that CLECs are
currently running in production, it does not support all
products that a CLEC could run in production.

Exception 3109 3/19/02 Closed
Unresolved

Qwest�s Mediated Access Electronic Bonding and
Trouble Administration (MEDIACC-EBTA) End-to-End
testing lacks a complete testing environment.
During End-to-End MEDIACC-EBTA testing, test
scenarios for non-designed services, are processed
by the LMOS production mainframe. KPMG
determined that, although CLECs were able to test all
of the agreed upon scenarios, they found the process
of testing non-designed services cumbersome, due to
the necessary manual intervention of the Qwest
Tester.

Exception 3010 2/20/02 Closed
Inconclusive

Qwest is not adhering to the Dark Fiber M&Ps.

Exception 3104 2/26/02 Closed
Inconclusive

Qwest is not adhering to its EELs M&Ps.
KPMG observed 11 EEL orders.  Adherence to the
M&Ps was calculated at 87% (KPMG applies a 95%
benchmark).  On Jan 15, 2002, KPMG began
retesting and observed 2 EEL orders.

Exception 3053 1/03/02 Closed
Inconclusive

KPMG found that Qwest�s OSSLOG Trouble History
was missing the closeout codes for repairs completed
to DS1 Services.
Qwest responded that Disposition and Cause codes
are used to close out repair trouble reports for POTS
circuits and are not used for Design Circuits.  Qwest
then provided documentation indicating that Trouble
and Analysis Codes are used for Design Circuits.

Exception 3110 5/21/02 Closed
Inconclusive

Qwest did not adhere to its Change Management
Process document management standards and
tracking of CLEC notifications through the Mailout
Notification System.
KPMG Consulting reviewed a total of 115 CLEC
notifications that Qwest distributed through the
Mailout Notification System in December 2001, and
identified six issues.

Exception 3111 4/04/02 Closed
Inconclusive

Qwest Systems Change Management Process (CMP)
lacks guidelines for prioritizing and implementing
CLEC-initiated systems Change Requests (CRs);
criteria are not defined for developing the scope of an
OSS Interface Release Package
KPMG Consulting identified that Qwest lacked
documented guidelines for the CR Prioritization
Process of major software releases, specifically:
documents lacked information on the roles and
responsibilities of Qwest staff involved in the analysis
of CLEC-initiated systems CRs;
documents lacked information on how Qwest
allocated available resources for all systems CRs to
be included in an OSS release;
detailed analyses from Qwest software development
team were not performed for all CLEC-initiated CRs;
documents lacked definitions and criteria for the Level
of Effort  assignment for individual CRs; and
documents lacked information on how Qwest
identified CR packaging options for a software release
that it recommended to CLECs, following the CR
Prioritization Process.

Through its review of releases 10.0 and 11.0, KPMG
has reviewed Qwest's adherence with each phase of
the prioritization and packaging processes for major
system releases, that were in place and agreed to via
CMP at the time of executing the process.
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The final report indicates that a number of issues remained unresolved at the
conclusion of the test.  We recognize that the FCC has not required perfection in other
Section 271 OSS proceedings.  The NDPSC expects that Qwest will continue its efforts
to address these issues.  Should the FCC approve Qwest�s application for interLATA
authority, the NDPSC will continue monitoring and observing Qwest�s actual wholesale
service performance in accordance with the QPAP and the ongoing administration
provided in the North Dakota QPAP.  The NDPSC finds that the final report
demonstrates that Qwest will provide CLECs with non-discriminatory access to OSS.  In
conjunction with the North Dakota QPAP and its ongoing administration, it is likely that
Qwest will serve CLECs in a manner consistent with the requirements of Section 271.
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IX.  CONSULTATIVE REPORT ON QWEST PERFORMANCE ASSURANCE PLAN.

This portion of the report addresses issues concerning Qwest�s Performance
Assurance Plan (�QPAP�).  The record on these issues was developed through
workshops and written filings including testimony, comments and briefs.  The NDPSC
also held a formal hearing on the issues.

On June 20, 2000, the NDPSC passed a motion in this proceeding to participate
in a regional workshop to develop a post-entry performance assurance plan for Qwest.
On August 9, 2000, eleven states formed the post-entry performance assurance plan
(PEPP) collaborative and on August 14, 2000, the NDPSC issued its Notice of
Opportunity to Participate in Multistate Workshops inviting interested persons to
intervene in Case No. PU-314-97-193 and participate in the PEPP collaborative.  The
statistical methods and payment structure of the Texas PAP served as the starting point
for the PEPP collaborative.  After a workshop held in Seattle on May 15-17, 2001,
Qwest ended its participation in the PEPP.  On June 29, 2001, Qwest filed its
Performance Assurance Plan (QPAP) with the NDPSC.  On July 11, 2001, the NDPSC
issued its Third Supplemental Procedural Order incorporating consideration of the
QPAP into the multistate 271 collaborative.  On September 19, 2001, the NDPSC
issued its Fourth Supplemental Procedural Order making changes to the schedule of
events.

After it appeared in May 2001 that further collaborative efforts were in doubt, the
seven state commissions then participating in the multistate 271 collaborative, including
North Dakota, participated in a proceeding to evaluate and obtain a recommendation on
the QPAP (�new PEPP multistate collaborative�).  Qwest submitted its QPAP and
supporting documents to the facilitator, Liberty Consulting Group, followed by hearings
held during the weeks of August 13 and August 27, 2001.

Following two rounds of briefing after the hearings, the facilitator filed its report
on the QPAP on October 22, 2001.  The report addresses the issues raised by the
parties regarding the QPAP and contains the facilitator�s recommendations and
determinations on those issues.  On November 2, 2001, comments on the QPAP report
were filed by Qwest, AT&T Communications of the Midwest, Inc. (�AT&T�), Covad
Communication Company (�Covad�) and WorldCom, Inc.

On October 15, 2001, the NDPSC issued a Notice of Hearing to consider
unresolved issues related to the QPAP.  The hearing was scheduled for November 8,
2001.  The hearing was subsequently continued at the request of AT&T and
rescheduled for January 28, 2002.  A formal hearing was held as scheduled
commencing on January 28, 2002, in the Commission Hearing Room, State Capitol,
12th Floor, Bismarck, North Dakota.  The NDPSC�s notice stated it would consider
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issues left unresolved in the final workshop on the QPAP and that had not been
deferred to another portion of the Section 271 compliance investigation.

Qwest and AT&T appeared at the hearing and presented oral argument on the
issues for which AT&T filed comment to the QPAP Report.  Qwest also presented
testimony and evidence regarding the QPAP Report on all remaining issues.

On February 1, 2002 Qwest filed a Summary of Mock QPAP Payments to show
estimates of mock aggregate Tier 1 and Tier 2 payments based on the QPAP filed with
Qwest�s comments on the multistate Final Report.

On February 4, 2002 AT&T filed a Statement of Supplemental Authority
concerning a 36% cap and included copies of the January 30, 2002 Wyoming Public
Service Commission�s First Order on Group 5A Issues and the Public Service
Commission of the State of Montana�s February 4, 2002 Preliminary Report on Qwest�s
Performance Assurance Plan and Request for Comments on Findings.

On February 21, 2002 Qwest filed a Response to AT&T�s February 1, 2002
Statement of Supplemental Authority.

On February 15, 2002, Qwest filed a Post-Hearing Memorandum on the QPAP
issues.

On March 1, 2002 Qwest filed a North Dakota Mock Payment Report.

On April 2, 2002 AT&T filed a Reply to Qwest�s Response to AT&T�s Statement
of Supplemental Authority Regarding QPAP and included a copy of the March 27, 2002
Wyoming Public Service Commission Order Denying Petition for Reconsideration and
Setting Public Hearing and Procedure.

On April 4, 2002 Qwest filed a Supplemental Post-Hearing Memorandum
Regarding the QPAP and included a copy of QPAP revisions pursuant to a stipulation
between Qwest and the Utah Advocacy staff that would be proposed to the Public
Service Commission of Utah.

On April 12, 2002 AT&T filed a Statement of Supplemental Authority Regarding
Qwest�s Performance Assurance Plan and included a copy of the Thirteenth
Supplemental Order of the Washington Utilities and Transportation Commission issued
April 5, 2002.

On April 22, 2002 the NDPSC received a copy of the Reply Comments of
Advocacy Staff for the Public Service Commission of Utah Regarding the Qwest
Performance Assurance Plan Stipulation Between Advocacy Staff and Qwest.

On April 24, 2002 AT&T filed an Additional Statement of Supplemental Authority
Regarding Qwest�s Performance Assurance Plan and included copies of the April 19,



Case No. PU-314-97-193
Section 271 Consultative Report
Page 206

2002 Public Service Commission of the State of Montana Final Report on Qwest�s
Performance Assurance Plan and Responses to Comments Received on Preliminary
Report and the March 27, 2002 Public Utilities Commission of the State of Colorado
Decision on Remand and Other Issues Pertaining to the Colorado Performance
Assurance Plan.

On May 1, 2002 Qwest filed a North Dakota Mock Payment Report.

On May 3, 2002 AT&T filed an Additional Statement of Supplemental Authority
Regarding Qwest�s Performance Assurance Plan and included a copy of the April 23,
2002 Nebraska Public Service Commission�s order on the proposed QPAP for
Nebraska.

On May 6, 2002 Qwest filed a Supplemental Memorandum on QPAP Issues.

On May 8, 2002 AT&T filed a Response to Qwest�s May 6, 2002 Supplemental
Memorandum.

Also on May 8, 2002, Qwest filed a Reply to AT&T�s Response to Qwest�s
Supplemental Memorandum.

On May 9, 2002 AT&T filed an Additional Statement of Supplemental Authority
Regarding Qwest�s Performance Assurance Plan and included a graph/summary of
Commission/Board QPAP orders as of May 8, 2002, and included a copy of the May 7,
2002 Iowa Utilities Board Conditional Statement Regarding Qwest Performance
Assurance Plan.

As requested by the NDPSC at its May 9, 2002 worksession, both parties
submitted proposed language for QPAP sections 13.5 to 13.7, 12.1, 15.2, and 16.1.
The proposals were discussed at the NDPSC�s May 20, 2002 Informal Hearing.

On May 17, 2002 AT&T filed an Additional Statement of Supplemental Authority
Regarding Qwest�s Performance Assurance Plan regarding control of future changes to
the QPAP.

On May 21, 2002 AT&T filed an Additional Statement of Supplemental Authority
Regarding Qwest�s Performance Assurance Plan and included a copy of the May 20,
2002 Washington Utilities and Transportation Commission 33rd Supplemental Order;
Order Denying in Part, and Granting in Part, Qwest�s Petition for Reconsideration of the
30th Supplemental Order, Commission Order Addressing Qwest�s Performance
Assurance Plan.

The following is the NDPSC�s Consultative Report on QPAP Issues.
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A.  Background

A Performance Assurance Plan (PAP) is designed to ensure that, after the BOC
enters the interLATA market, there is a mechanism in place to ensure that it does not
�backslide� from the level of performance found to be satisfactory by the FCC in
approving the checklist demonstration provided in the 271 application.  The FCC has
indicated that �the existence of a satisfactory performance monitoring and enforcement
mechanism would be probative evidence that the BOC will continue to meet its 271
obligations after a grant of such authority.�146  Qwest states that the FCC has never
required Bell Operating Company applicants to demonstrate that they are subject to
performance monitoring and enforcement mechanisms as a condition of section 271
approval and therefore Qwest is volunteering its PAP (QPAP).

Under the precedent established by the FCC in its prior Section 271 orders, the
ultimate question in reviewing performance assurance plans proposed in support of an
application for in-region interLATA authority is whether the plan lies within a �zone of
reasonableness.�  The FCC set five general characteristics as part of its �zone of
reasonableness� test for evaluating a section 271 performance assurance plan:

• Meaningful and significant incentive to comply with designated
performance standards.

• Clearly articulated and predetermined measurements and standards
encompassing a range of carrier-to-carrier performance.

• Reasonable structure designed to detect and sanction poor performance
when and if it occurs.

• Self-executing mechanism that does not open the door unreasonably to
litigation and appeal.

• Reasonable assurance that the reported data are accurate.

The facilitator found that the QPAP adopts the two-tiered Texas payment
approach, under which Tier 1 payments go to CLECs and Tier 2 payments go to the
states.  The QPAP changes the Texas approach by adding to the payment escalation
method (for consecutive months of missed performance) a corresponding stepped de-
escalation process.  The QPAP also eliminates the Texas plan payment caps on
individual performance measures (except billing), restructures collocation payments,
and raises Tier 1 performance measures classified as �medium� to �high.�  The QPAP
differs from the Texas Plan in a number of other respects as well.

                                           
146   Memorandum Opinion and Order, Application of Verizon Pennsylvania for Authorization to Provide
In-Region, InterLATA Service in Pennsylvania, CC Docket No. 01-138, FCC 01-269 ¶¶127-128 (2001)
(�Verizon Pennsylvania Order�).
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The facilitator recommended the ultimate decision on the QPAP�s sufficiency,
should take into account the following considerations:

• Does it comport with the cornerstone elements common to previous plans
existing under approved 271 applications

• Do the gives and takes that distinguish it from those other plans balance
out on a net basis

• Does the plan provide adequate compensation for actual harm for which
CLECs could reasonably expect to be compensated if their relationship
with Qwest were more typical of commercial arrangements of similar size,
complexity, and mutual risk and opportunity

• In the final analysis, will the plan (considering not just those elements
designed to compensate CLECs for harm) provide sufficient incentive for
Qwest to �continue to satisfy the requirements of Section 271 after
entering the long distance market,� as the FCC put it in paragraph 275 of
the SBC Kansas/Oklahoma Order, after it may receive 271 approval

• Will the plan provide that incentive in a manner that does not place any
more strain than is necessary on the sound principle that damages should
bear a reasonable relationship to harm caused

• Do the incentive aspects of the plan (i.e., those that go beyond
compensating CLECs for actual harm) impose a price on in-region,
InterLATA entry that it would be irrational for a BOC to pay for the privilege
of such entry, recognizing that the range of expected values of potential
payments, not a theoretical maximum with minimal likelihood of occurring,
is much more meaningful

• Does the plan adequately respond to any unique circumstances proven by
the evidence to be applicable here

• Are there administrative or procedural details in the plan that are not
sufficiently functional, and that can be repaired without a major shift in
balance

We note that the Washington Utilities and Transportation Commission has found
that �the Facilitator correctly stated the five prongs of the FCC�s zone of reasonableness
test, but went too far in stating his own �considerations� for review of Qwest�s QPAP and
his comments on increasing Qwest�s incentives.�  �We find that the FCC�s �zone of
reasonableness� test is the most appropriate in determining whether Qwest�s proposed
plan, as modified by the Facilitator, is sufficient to deter and enforce backsliding
behavior and whether any of the changes proposed by the CLECs are necessary.�
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B.  Analysis of Evidence

1.  Meaningful and Significant Incentive

Qwest is offering the QPAP to CLECs, and a CLEC must accept the QPAP in its
entirety, all or nothing.  Therefore, for CLECs that choose the QPAP, Qwest is offering
some assurance that it will not �backslide� from the level of performance, but for CLECs
that do not choose the QPAP, Qwest is offering no assurance that it will not �backslide.�

a.  Total Payment Liability

(i)  The 36% of Net Revenues Standard

The QPAP includes a cap on total payments made by Qwest for a calendar year
for the state.  The cap places at risk 36% of Qwest�s 1999 ARMIS net return for local
services.  For North Dakota, 36% of Qwest�s 1999 ARMIS net return for local services is
$13 million.  The ARMIS net return is measured as total operating revenue less
operating expenses and operating taxes.

ELI/Time Warner/XO Utah argued against the QPAP�s adoption of the 36% cap,
citing several grounds, which included:

• That this figure was not comparable to the caps in the PAPs of other
BOCS, because the QPAP is much more favorable to Qwest in other
respects.

• That the 36% figure is less than Qwest�s profits from intrastate service in
Washington and Utah, which would allow Qwest to continue profiting from
local exchange service even after making payments at the cap.

ELI/Time Warner/XO Utah said that a small market share in the in-region,
InterLATA market (i.e., less even than the 25 percent that Verizon initially captured in
New York), would justify surrendering 36% of its other net revenues to protect its local
exchange market from competition.

AT&T argued that Qwest�s reliance upon the FCC�s acceptance of the 36% total
payout in other proceedings was misplaced.  AT&T said that Qwest�s commitment to the
36% amount was undercut by many other self-serving changes Qwest had made in
other material provisions of the plans accepted in those proceedings, citing specifically
the following QPAP provisions:

• Broad offset provisions
• Broad exclusion provisions
• Limits on use of dispute resolution procedures
• Tier 2 payment limitations
• Lower late report payments
• Six-month PAP review
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• Narrow audit provisions

The facilitator found that the participating CLECs raised only general objections
to the use of a 36% cap and that such general objections cannot stand against the
growing weight of decisions by the FCC, which has apparently considered similar
objections already.  The facilitator concluded the 36% cap is an appropriate starting
point which needs to be examined again as all of the other QPAP provisions affecting
Qwest�s incentive to perform are addressed.

AT&T, Z-Tel, and WorldCom supported the adoption of a procedural rather than
an absolute or �hard� cap.  The facilitator recommended that a procedural cap that
leaves others free to escalate without limit the risk that Qwest must take in entering the
in-region interLATA market makes a decision to enter the market much more
speculative than it need or should be.  The concerns of those who make the decisions,
which include not only Qwest but also its investors, must be taken into account.  The
facilitator analyzed there is no established foundation for including in the QPAP a re-
opener of the question of how much total economic risk Qwest should be exposed to as
a condition of its in-region, interLATA market entry.

The facilitator found merit in a proposal by WorldCom, although not offered in
that form, that allowed an increase in the 36% cap to a 44% cap as a targeted and
measured increase, as opposed to the unlimited one generally proposed by the CLECs.
The facilitator believed that signaling the amount of an increase in exposure,
accompanied by a clear and complete statement of the conditions that cause it, could
better serve to provide appropriate incentives without making business entry decisions
unduly speculative.  Accordingly, the facilitator considered it prudent to consider the
possibility of allowing movement of the cap within a reasonably confined range and for a
defined set of circumstances.  The facilitator recommended the inclusion of the following
cap movement principles in the QPAP:

A. An increase in the cap of a maximum of 4 percentage points at any
one time (i.e. first to 40 percent) shall occur upon order by a state
commission that it is appropriate to do so in cases where the cap
would have been exceeded for any consecutive period of 24
months by that same 4 percent or more provided that:

a. the commission shall determine that the preponderance of
the evidence shows Qwest could have remained beneath
the cap through reasonable and prudent efforts, and

b. the commission shall have made that determination after

1. having available to it on the record the results of root
cause analyses, and

2. providing an opportunity for Qwest to be heard.
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B. A decrease in the cap of a maximum of 4 percentage points at any
one time shall occur upon order by a state commission that it is
appropriate to do so after performance for any consecutive period
of 24 months which produces calculations of total payment
responsibility that is 8 or more percentage points (i.e., 26 percent or
less) below the cap amount for that period, provided that:

a. the commission shall determine that the preponderance of
the evidence shows the performance results underlying
those payment calculations results from an adequate Qwest
commitment to meeting its responsibilities to provide
adequate wholesale services and to keeping open its local
markets, and

b. the commission shall have made that determination after
providing all interested parties an opportunity to be heard.

C. The provisions of (A) and (B) above shall be applicable to the next
24 month period commencing at the completion of the first,
provided that the maximum increase in the cap amount shall be 8
percentage points; the maximum decrease shall be 6 points.

The NDPSC recommends a somewhat modified version of the facilitator�s
recommendation and recommends the QPAP be revised as follows:

12.2 The 36 percent annual cap may increase to 44 percent of ARMIS Net
Return as follows:

12.2.1  An increase in the �existing annual cap� of 4 percentage points at
any one time (i.e. first to 40 percent then to 44 percent) shall occur in
cases where the cap would have been exceeded for any consecutive
period of 24 months by that same 4 percent or more.  Qwest may file a
petition with the NDPSC seeking relief for payments exceeding the
existing annual cap.  Qwest will not be required to make payments in
excess of the existing annual cap pending the outcome of the proceeding
before the Commission.  Qwest shall have the burden of establishing that
it could not have remained below the existing annual cap through use of
reasonable and prudent effort.  If the Commission determines that Qwest
should make payments in excess of the existing annual cap, Qwest shall
make any and all payments that were suspended with interest.

12.2.2  A decrease in the existing annual cap of a maximum of 4
percentage points at any one time shall occur upon order by the
Commission that it is appropriate to do so after performance for any
consecutive period of 24 months which produces calculations of total
payment responsibility that is 8 or more percentage points (i.e., 26 percent
or less) below the cap amount for that period, provided that:
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a.  the commission shall determine that the preponderance of the
Qwest evidence shows the performance results underlying those
payment calculations results from an adequate Qwest commitment
to meeting its responsibilities to provide adequate wholesale
services and to keeping open its local markets, and

b.  the commission shall have made that determination after
providing all interested parties an opportunity to be heard.

12.2.3  The provisions of 12.2.1 and 12.2.2 shall be applicable to the next
24-month period commencing at the completion of the first, provided that
the maximum annual cap shall be 44 percent; the minimum annual cap
shall be 36 percent.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to these QPAP sections as recommended by the
NDPSC.

(ii)  Equalization of Payments to CLECs

The facilitator determined that in years where the cap may be exceeded, the
QPAP could operate severely and unfairly against CLECs who suffer disproportionately
from Qwest under performance late in the year.  When the cap is reached, CLECs who
have already suffered harm are compensated fully; those yet to suffer harm will not be
compensated at all.  The facilitator recommended that when the cap is reached, each
CLEC should, at the end of the year, be entitled to receive the same percentage of its
total calculated Tier 1 payments.  To preserve the operation of the cap, the facilitator
recommended the percentage equalization should take place as follows:

1. The amount by which any month�s total payments exceeded 1/12th
of the annual cap shall be calculated and apportioned between Tier
1 and Tier 2 according to the percentage that each bore of total
payments of the year to date.  The result of this calculation shall be
known as the �Tracking Account.�

2. The Tier 1 excess shall be debited against the next ensuing
payments due to each CLEC, by applying to the year-to-date
payments received by each the percentage necessary to generate
the required total Tier 1 amount.

3. The Tracking Amount shall be apportioned among all CLECs so as
to provide each with payments equal in percentage of its total year
to date Tier 1 payment calculations.

This calculation should take place in the first month that payments are expected
to exceed the annual cap and for each month of that year thereafter.  Qwest would
recover any debited amounts by reducing payments due for any CLEC for that and any
succeeding months, as necessary.
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The NDSPC agrees with the concept of percentage equalization of Tier 1
payments in order to provide the same percentage of total calculated Tier 1 payments
that each CLEC is entitled to for a given year.  The NDPSC finds that Qwest has
incorporated the facilitator�s proposal in QPAP sections 12.3, 12.3.1, 12.3.2, 12.3.3, and
12.3.4.  The NDPSC makes a recommended change only to QPAP section 12.3.1 to be
consistent with the NDPSC recommendation concerning the cap:

12.3.1  The amount by which any month�s total year-to-date Tier 1 and
Tier 2 payments exceeds the sum of the year-to-date monthly caps (a
month�s cap is defined as 1/12th of the annual cap in effect during that
month) shall be calculated and apportioned between Tier 1 and Tier 2
according to the percentage that each bore of total payments for the year-
to-date.  The Tier 1 apportionment resulting of this calculation shall be
known as the �Tracking Account.�

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Section 12.3.1 as recommended by the
NDPSC.

(iii)  Qwest�s Marginal Cost of Compliance

A number of participants supported the argument that one way to examine the
propriety of a firm payment cap would be to compare: (a) Qwest�s marginal cost of
complying with the performance standards against (b) the payments to which it would
be exposed for not complying.  Qwest argued that there is no evidence to show that its
marginal cost of compliance is greater than 36% of its net revenues.  Moreover, Qwest
said the FCC has rejected the notion that such a balancing is appropriate in the first
place.

Although finding theoretical appeal in the marginal cost analysis, the facilitator
concluded there were a number of insurmountable problems in applying it.  Thus, while
the proffered equation had theoretical appeal, the facilitator recommended it was not a
solution here because there was no evidence to enable its use.

The NDPSC previously addressed the issue of payment cap and agrees with the
facilitator�s conclusions and findings concerning the use of marginal cost analysis to
determine the firm payment cap.

(iv)  Continuing Propriety of a Cap Based on 1999 Net Revenues

Some CLECs also criticized the freezing of the cap amounts that would result
from continuing to use 1999 net revenues into the future.

The facilitator found, however, that there was no reason to conclude that the
ongoing use of 1999 net intrastate revenues is more likely to increase or decrease
Qwest�s net financial exposure.  The facilitator recommended that it was preferable to
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rely upon the firm dollar amounts that the QPAP provides for, as opposed to taking a
ratcheting risk of unknown direction and unknowable magnitude.

Covad stated that continuing to use 1999 net revenues into the future fails to
capture post Qwest-US WEST merger efficiencies and economies.  Covad concludes
that the source data must be reviewed regularly to ensure Qwest�s total exposure
�remains constant�. The NDPSC recommends the annual cap percentage determined
under QPAP sections 12.1 and 12.2 and associated subsections be applied to the
company�s most recently reported ARMIS Net Return to determine the dollar amount of
the annual cap.

Therefore the NDPSC recommends that current QPAP section 12.1 be replaced
as follows:

12.1  There shall be an annual cap on the total payments made by Qwest
beginning with the effective date of the PAP for the State of North Dakota.
The annual cap, beginning with the effective date of the PAP for the State
of North Dakota, shall be 36 percent of the 1999 ARMIS Net Return
(which is $13,000,000).  Subsequent annual caps determined pursuant to
section 12.2 and its subsections are expressed as a percent and are
applied to Qwest�s most recently reported ARMIS Net Return to determine
the dollar amount of the annual cap.  CLEC agrees that this amount
constitutes a maximum annual cap that shall apply to the aggregate total
of any Tier-1 liquidated damages (including any such damages paid
pursuant to this Agreement or voluntary payments made by Qwest
pursuant to any North Dakota interconnection agreement with a
performance remedy plan) and Tier-2 Assessments or voluntary payments
made by Qwest pursuant to any North Dakota interconnection agreement
with a performance remedy plan.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Section 12.1 as recommended by the
NDPSC.

(v)  Likely Payments in Low Volume States

The New Mexico Advocacy Staff questioned the importance to be placed on the
total cap amount in its state, arguing that very low CLEC local-exchange-service
business volumes would make it impossible to generate payments at or near the New
Mexico limit.

The facilitator recommended that if low CLEC order volumes compromise the
reason that the cap would not be reached, then a higher hard cap or a procedural cap
would be unresponsive.  Those higher triggers would not be met either.  The facilitator
recommended that the QPAP�s provisions for minimum payments, discussed below, are
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the direct way to address the New Mexico Advocacy Staff�s concern about how low
order volumes might dilute the compensatory and incentive goals of the QPAP.

The NDPSC agrees with the facilitator�s conclusions concerning low order
volumes.

(vi)  Deductibility of Payments

WorldCom questioned whether we should find comfort in the cap�s adequacy in
light of the fact that Qwest may be able to deduct payments for income tax purposes.
WorldCom suggested that the payments should be declared penalties in order to make
them non-deductible by Qwest.

The facilitator saw no reason unique to Qwest that would justify a tax-netting
factor here that was different than the prior plans considered by the FCC.  The facilitator
concluded that the taxability of the payments would be determined based upon the
nature of the payment rather than what it is called.

The NDPSC agrees with the facilitator�s conclusions concerning taxability of
payments.

b.  Magnitude of QPAP Payout Levels

Equally important to the total economic exposure to Qwest from the QPAP, is the
question of what level of event-specific payments apply.  Qwest presented an analysis
of the payments the QPAP would have produced for the months of February through
May 2001, on the basis of the assumption that the QPAP had been in effect for at least
six months prior to that February.  The calculations showed that payments would have
been equivalent to years of free service for CLECs.  Qwest measured its overall
performance level under the applicable performance measures at 92% during this
period.  By this analysis, Qwest attempted to show that the payments received by
CLECs under the QPAP were an adequate measure of compensation based upon the
assumption that the prices CLECs pay for service reflect a relevant measure of the
value of the services.  Qwest also presented analysis of the combined Tier 1 and Tier 2
payments that it would have made for the 2001 months of February through May for
unbundled loops and coordinated cuts.  Qwest�s analysis showed that its QPAP
payments for those measures would have exceeded the total revenue it would have
received for the services measured by them.  Qwest also noted that although individual
payments were significant in their own right, it was also necessary to recognize that the
same order or activity could produce multiple payments.  Thus, even if there was
concern that the payments for an individual measure were insufficient to compensate
CLECs for damages, the QPAP�s provision of multiple payment opportunities for the
same activity or closely related activities provided additional compensation.

The CLECs attacked Qwest�s analysis for a variety of reasons.
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The facilitator determined the arguments made against the relevance or the
accuracy of Qwest�s calculations were inapplicable or incorrect.  The presumed
payments were modeled for a historical period of time during which payments were not
required and therefore they obviously could not have motivated performance as they
might have if they were payable.  The facilitator also accepted that causally linked
payment opportunities and resultant increases in payment levels are proper to assume.
Qwest�s analysis was also correct that the proper base for assessing overall exposure
is, as the FCC appears repeatedly to have accepted, intrastate net revenues rather than
consolidated Qwest net incomes.

The facilitator determined that Qwest�s analysis showed that its costs of
noncompliance would be substantial under a fully operational and mature QPAP.  The
evidence was useful, its intent and characteristics were overtly demonstrated, and its
application of memory was appropriate to the use that the sponsor intended.

The NDPSC agrees with the facilitator�s determination.

c.  Compensation for CLEC Damages

(i)  Relevance of Compensation as a QPAP Goal

In the multistate workshops, Z-Tel discounted the relevance of a goal of
compensating CLECs for damages incurred as a result of noncompliant Qwest
wholesale performance.  Other participants at least implicitly made the sufficiency of the
QPAP to compensate CLECs for harm they suffered a matter of interest to these
proceedings.

The facilitator determined there is sound reason for addressing the recovery of
traditional damages together with the inducement features of a QPAP.  State public
service commissions, the FCC, and CLECs all recognize the compensatory nature and
the liquidated damages elements of performance assurance plans.  The facilitator
recommended it is appropriate for the QPAP to address the question of compensating
CLECs for contractual damages, and it is appropriate that the QPAP liquidate such
damages, given the difficulty in measuring them precisely, and given that the QPAP
payments approximate such damages.  A central feature of this QPAP, like others
before it, is its ability to replace costly and protracted litigation and its uncertain results
with a system that is more appropriate to creating and maintaining an efficient and
balanced commercial relationship.

The NDPSC recommends that the QPAP, as modified by all recommendations of
the NDPSC, represents suitable compensation.
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(ii)  Evidence of Harm to CLECs

Covad argued that a cap would necessarily leave CLECs less than whole for the
harm they suffer from Qwest�s conduct.  WorldCom said that Qwest�s analysis failed to
include the loss of profits realized by CLECs when other services were bundled or when
customers had more than one line.  AT&T noted that intangible CLEC losses were
impossible to quantify and therefore should not be limited.  Qwest replied generally that
the CLECs failed to support their arguments that Tier 1 payments did not compensate
them sufficiently and that there was no CLEC evidence about the expense or
investments they incurred due to poor Qwest performance.

The facilitator noted that while there was extensive criticism of Qwest�s attempt to
relate QPAP payments to the level of damage or harm suffered by CLECs as a result of
poor Qwest performance, the CLECs did not present substantial evidence to show what
their damages had been or would be.  Because such damages will prove no easier to
quantify after the fact or by some other trier of fact, they fit precisely the kinds of
liquidation needs for which such damage provisions are intended.  The question
remains, however, whether the QPAP payments represent a reasonable approximation
of the harm that CLECs suffer.  Qwest�s principle evidence was an approximate
equation of service price with service value.  Faced with the lack of a CLEC
presentation of their own quantification of lost profit and other harm for comparison to
the QPAP payments, the facilitator concluded that the suitability of the QPAP payment
levels as an approximation of CLEC damages was sufficient.  The facilitator also noted
that any particular CLEC that decides the QPAP payments are insufficient retains the
opportunity to choose not to elect them.

The NDPSC agrees with the facilitator that there was a lack of CLEC evidence to
show what their damages had been or would be.  The NDPSC recommends that the
QPAP, as modified by all recommendations of the NDPSC, represents sufficient
compensation.

(iii)  Preclusion of Other CLEC Remedies

Sections 13.5 and 13.6 of the QPAP state that if the CLEC adopts the PAP in its
interconnection agreement with Qwest, then the PAP is adopted in its entirety and in
lieu of other alternative standards or relief.  In no event is the CLEC entitled to remedies
under both the PAP and other rules, orders, or other contracts, including interconnection
agreements, arising from the same or analogous wholesale performance.  Tier 1
payments are set as the exclusive remedy to compensate for damages resulting from
Qwest service in fulfilling its wholesale performance obligations.  Qwest is requiring that,
in return for the right of Tier 1 payments without the necessity to prove them, other
damages arising from the same, or analogous performance would be waived.  Some
CLECs argued that a CLEC should not be foreclosed from taking other remedies while
AT&T argued that CLECs should be able to seek contract remedies, even after
accepting PAP payments, in those cases where CLECs could demonstrate a
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reasonable damage theory that would show that the PAP payments it received were not
fully compensatory.

Qwest agreed the QPAP would not preclude CLEC claims based on non-
contractual causes of action, nor would it limit federal enforcement of actions under
Section 271(d)(6).  Qwest stated, however, that the offset provisions of the QPAP,
Section 13.7, would apply to non-contractual remedies.

The facilitator recommended that a provision that limits additional recovery under
causes of action that sound in contract is reasonable as a means of precluding double
recovery, while at the same time allowing for recovery of damages that result from other
theories of liability, such as those grounded in tort or anti-trust law.  Qwest�s reply brief
reflected a general commitment not to preclude noncontractual actions.  The facilitator,
however, found that Section 13.6 of the QPAP contains language that could be
construed as contradictory to this commitment.  The facilitator recommended the QPAP
language should do the following:

• Prohibit all causes of action based on contractual theories of liabilities.
• Prohibit the recovery of amounts related to the harm compensible under

the contractual theories of liability under noncontractual causes of action
that also permit the recovery of damages recoverable under contractual
theories of liability.

• Allow for the recovery under noncontractual theories of liability those
portions of damages allowed by the applicable theory that are not
recoverable under contractual theories of liability.

To accomplish this recommendation, the facilitator recommended that all quoted
portions of Section 13.6 following the phrase �in its interconnection agreement with
Qwest� should be stricken and replaced with a simple provision requiring a CLEC to
elect either: (a) the remedies otherwise available at law; or (b) those available under the
QPAP and other remedies as limited by the QPAP.  Those limits are the bar on other
contractual remedies and on double recovery.

AT&T recommended to the NDPSC that the following language be added to the
QPAP:

By electing remedies under the PAP, CLEC waives any causes of action
based on a contractual theory of liability.  The application of the
assessments and damages provided for herein is not intended to
foreclose other noncontractual legal and regulatory claims and remedies
that may be available to the CLECs.

At a worksession before the NDPSC on May 9, 2002, Qwest and AT&T agreed
that the language in QPAP section 13.5 is acceptable and also agreed to language to
replace QPAP section 13.6 as follows:
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13.6  This PAP contains a comprehensive set of performance
measurements, statistical methodologies, and payment mechanisms that
are designed to function together, and only together, as an integrated
whole.  To elect the PAP, CLEC must adopt the PAP in its entirety in its
interconnection agreement with Qwest in lieu of other alternative
standards or relief for the same wholesale services governed by the
QPAP.  Where alternative standards or remedies for Qwest wholesale
services governed by the QPAP are available under rules, orders, or
contracts, including interconnection agreements, CLEC will be limited to
either PAP standards and remedies or the standards and remedies
available under rules, orders, or contracts and CLECs choice of remedies
shall be specified in its interconnection agreement.

The NDPSC recommends the QPAP be revised to include the changes noted in
this report on the issue of preclusion of other CLEC remedies.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Section 13.6 as recommended by the
NDPSC.

(iv)  Indemnity for CLEC Payments Under State Service Quality Standards

AT&T proposed that Qwest compensate CLECs for any payments that CLECs
must make for failing to meet state or federal service quality rules, provided Qwest�s
wholesale service deficiencies cause the CLEC failures.  Other CLECs noted that the
issue of Qwest�s indemnity for CLEC payments for failing to meet state service quality
standards was addressed earlier in these workshops.  Some of the CLECs sought
assurance that the QPAP not preclude indemnification.

Qwest objected to an added requirement that it compensate CLECs for
assessments that state commissions make against CLECS for violating state service
quality standards.

The facilitator concluded the merits of requiring indemnification were fully
addressed in prior workshops and there was sufficient justification for precluding such
indemnity in the QPAP, as it was precluded elsewhere in the SGAT.

The NDPSC agrees with the facilitator�s conclusion and recommendation.

(v)  Offset Provision Section (13.7)

Section 13.7 of the QPAP allows for the offset of QPAP payments from
compensatory damages awarded to a CLEC by a court or regulatory authority for the
same or analogous wholesale performance covered by the QPAP.  Section 13.7 allows
Qwest to reduce such an award where payments made are due to such CLEC under
the QPAP.  AT&T objected to this provision because the FCC has not allowed a BOC a
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unilateral right to make an offset and that the right of an offset is the province of the
finder of fact under common law and that there was confusion about the intent of the
language regarding �analogous performance.� Other CLECs joined in AT&T�s
arguments.

The facilitator determined that Qwest does not have the unilateral right to offset
QPAP payments because the QPAP�s dispute resolution provisions provide an
adequate opportunity to challenge a decision by Qwest to reduce its QPAP payments
under the offset language.  Adequate interest provisions address any time value of
money issues associated with delays in payments while disputes get resolved.

AT&T would prefer that the issue of offsets be resolved by the authority that
assesses �damages� that are similar to or parallel with payments due under the QPAP.
Where such damages were assessed by a judicial authority, the facilitator
recommended that the Commission, which is much more familiar with the goals and
features of the QPAP, should make the decision of offset rather than the judicial
authority which presumably is much less familiar with the QPAP�s context, purpose and
contents to decide how its intent can best be implemented in the circumstances.

The facilitator determined that although Qwest�s revised language limits the
offset provisions to the portion of damages that represent compensatory recovery by
CLECs, the language nonetheless remained confusing in its use of the terms
�analogous� and �performance.�  The facilitator recommended there should be
consistency between the language allowing other damages and the language
addressing offsets.  Accordingly, the facilitator recommended that changing the phrase
�same or analogous wholesale performance� to �same underlying activity or omission
for which Tier 1 assessments are made under this QPAP� would solve the problem.

The facilitator also determined that because the QPAP has nothing to do with
compensation for physical property damage or personal injury, it is necessary to
preserve other SGAT provisions recommended in an earlier report that do address such
compensation.  Therefore, the facilitator recommended that QPAP Section 13.7 should
contain a provision stating that:

Nothing in this QPAP shall be read as permitting an offset related to
Qwest�s payments related to CLEC or third party physical damage to
property or personal injury.

AT&T asserts that, while double recovery for the same damages is not allowed
by the judicial system, the concept of offset is a judicial concept and it is the decision
maker that must assure an aggrieved party does not receive double recovery.  AT&T
states that neither the Texas PAP, the Colorado CPAP nor the Utah Advisory Staff
Report precludes Qwest from arguing for offset in the relevant court of law.  AT&T
quotes the Texas PAP section 6.3 as saying �whether or not the nature of damages
sought by CLEC is such that an offset is appropriate will be determined in the relevant
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proceeding,� not unilaterally by Qwest in the QPAP.  AT&T proposes that the QPAP
section 13.7 be edited as follows:

13.7  Any liquidated damages payment by Qwest under these provisions
is not hereby made inadmissible in any proceeding related to the same
conduct where Qwest seeks to offset the payment against any other
damages a CLEC may recover; whether or not the nature of the damages
sought by the CLEC is such that an offset is appropriate will be
determined in the related proceeding.

In its May 6, 2002 memorandum to the NDPSC Qwest stated it does not object to
the language proposed by AT&T.  The NDPSC recommends that the QPAP section
13.7 regarding offsets be changed to the language proposed by AT&T.

At the NDPSC May 20, 2002 Informal Hearing, Qwest and AT&T agreed to
language to replace QPAP section 13.7 as follows:

13.7  Any liquidated damages payment by Qwest under these provisions
is not hereby made inadmissible in any proceeding related to the same
conduct where Qwest seeks to offset the payments against any other
damages a CLEC may recover; whether or not the nature of the damages
sought by the CLEC is such that an offset is appropriate will be
determined in the relevant proceeding.

The NDPSC recommends the QPAP be revised to include the changes noted in
this report on the issue of offset provisions.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Section 13.7 as recommended by the
NDPSC.

(vi)  Exclusions (Section 13.3)

QPAP Section 13.3 contains a list of circumstances that excuses Qwest from
Tier 1 and Tier 2 payments in the event that certain listed events occur.  Those events
include �CLEC bad faith� which exclusion the CLECs sought to strike while Qwest
argued it was appropriate to protect against actions that have the �foreseeable effect of
causing Qwest to miss a performance standard.�  CLECs also argued that the QPAP
should refer to Section 15.7 of the SGAT regarding force majeure events rather than
setting forth a broader force majeure exclusion which could weaken the standards set
forth in the SGAT.  AT&T requested the inclusion of a specific reference to the
Commission�s authority to resolve disputes regarding determination of whether Qwest
had met its burden to show that non-performance under the QPAP resulted from an
allowable exclusion.  AT&T would also add language explicitly requiring the
demonstration of a nexus between an allowable force majeure event and Qwest�s
performance, requiring further that the event render performance by Qwest
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�impossible.�  AT&T further argued that force majeure should not be an excuse for
failing to meet parity measures, because Qwest should still be able to meet the parity
standard, which is that CLEC service be no worse.  Finally, WorldCom and Covad
would limit the exclusion for CLEC failures to forecast to failures to provide those
forecasts required by the SGAT.

The facilitator determined there was merit in the inclusion of the QPAP provision
regarding �CLEC bad faith.�  The facilitator, however, recommended the insertion of the
following provision in QPAP Section 13.3 to assure there is not a material dilution of the
operation of the QPAP as a meaningful and significant incentive to Qwest:

Notwithstanding any other provision of this QPAP, it shall not excuse
performance that Qwest could reasonably have been expected to deliver
assuming that it had designed, implemented, staffed, provisioned, and
otherwise provided for resources reasonably required to meet foreseeable
volumes and patterns of demands upon its resources by CLECs.

The facilitator recommended that there should not be a separate and different
force majeure provision in the QPAP from that in the SGAT.  Rather, there should be a
simple replacement of clause (1) of QPAP Section 13.3 with the following phrase:  �a
Force Majeure event is defined in Section 5.7 of the SGAT.�  The facilitator
recommended that Qwest�s approach, that the Public Service Commission be the
resolver of disputes regarding Qwest�s determination of a force majeure event, is
appropriate.  The facilitator recommended, however, that Qwest should be required by
the QPAP to provide notice of its claims of the occurrence of force majeure events
within 72 hours of learning of them, or after it reasonably should have learned of them.
The facilitator found there is already a clear requirement that a force majeure event be
the cause of a failure of Qwest�s performance, but that the AT&T language specifying
the method for calculating the impact of a force majeure event on interval measures
should be added to clarify the method for calculating QPAP payments when a force
majeure event should have less than a completely excusing impact.  The facilitator also
determined that parity requires that parity measures not be subject to force majeure
payment exclusions.  The exclusion for failure to forecast should be limited to the failure
to provide properly those forecasts that are �explicitly required by the SGAT� of which
the QPAP will form a part.

The NDSPC agrees with the facilitator�s determinations and recommendations
regarding exclusions and finds that Qwest has made the recommended revisions to
QPAP section 13.3 and its subsections.

(vii)  SGAT Limitation of Liability to Total Amounts Charged to CLECs

Some CLECs noted that SGAT Section 5.8.1 limits Qwest and CLEC total liability
(except for willfulness conduct) for the total amount charged under the SGAT for the
applicable year.  This SGAT provision expressly does not limit QPAP payments;



Case No. PU-314-97-193
Section 271 Consultative Report
Page 223

however, nothing provides that QPAP payments do not limit the other damages, to
which this section applies.

The facilitator concluded that the payments addressed by SGAT Section 5.8.1
and by the QPAP are mutually exclusive.  Qwest�s liability for property damage and
personal injury should not be limited by QPAP payments, just as QPAP payments
should not be limited by payments for property damage and personal injury.  Therefore,
the facilitator recommended SGAT Section 5.8.1 should include a provision stating that:

payment pursuant to the QPAP should not be counted against the limit
provided for in this SGAT section.

The NDSPC agrees with the facilitator�s determinations and recommendations
regarding exclusions and finds that Qwest has made the recommended revision to
SGAT section 5.8.1 in the Qwest North Dakota SGAT Third Revision dated December
14, 2001.

d.  Incentive to Perform

(i)  Tier 1 and Tier 2 Payments and Funds

AT&T urged the elimination of the QPAP Section 7.5 requirement that Tier 2
payments be limited to use for purposes that relate to the Qwest service territory.

The facilitator determined the proper construction of the Qwest language is that
the restriction applies only to payment amounts to be administered by the Commission.
Should the Commission administer those funds, the restriction is generally appropriate
given the statutory role that commissions typically have.  The facilitator recommended,
however, that there should be no restrictions on payments made to the general fund.
Therefore the facilitator recommended QPAP Section 7.5 should be replaced with the
following:

Payment of Tier 2 Funds:  payment to a state fund shall be used for any
purpose determined by the commission that is allowed to it by state law.  If
the Commission is not permitted by state law to receive or administer Tier
2 payments to the state, the payments shall be made to the general fund
or to such other source as may be provided under state law.

The facilitator also recommended that a portion of the Tier 2 payments and, if
necessary, a fraction of the escalated portion of Tier 1 payments be used for the
creation of a funding mechanism to support state commission activities.  The QPAP
should provide that one-fifth of the escalation portion of the payments otherwise due to
CLECS for non-compliant service in each participating state and one-third of the state�s
Tier 2 payments be made to a special fund that would be available for states
participating in a common administration effort to use for: (a) administrative activities;
(b) dispute resolution; and (c) other wholesale telecommunications service activities
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determined by the participating commissions to be best carried out on a common basis.
The Tier 2 payments should be first used to carry out these purposes, with any excess
remaining Tier 1 payments returned to the CLECs who made them, on a pro rata basis,
not less than every two years.  Qwest should also be required to make an advance
payment against future Tier 2 obligations in an amount reasonably determined by the
participating commissions to fund the proceeding listed activities on an interim basis.

QPAP Section 7.5 sets forth uses by the state of Tier 2 funds and the authority
for the state to receive or administer Tier 2 payments.  Since the NDPSC authority to
administer funds is given by the North Dakota Legislature, the NDPSC recommends
that the QPAP Section 7.5 be changed to the following:

7.5  Payment of Tier 2 Funds:  Payments to a state fund shall be used for
any purpose determined by the Commission that is allowed to it by state
law.  Until such time as the North Dakota Legislature determines the uses
by the Commission of Tier 2 funds, Tier 2 payments shall be made to the
ND Performance Assurance Fund as set forth in QPAP Section 11.3 and
its subsections.  Upon the effective date of legislation, the receipt and
administration of Tier 2 funds shall be as directed by the North Dakota
Legislature.

QPAP Section 11.3 and its subsections sets forth special funds to be created for
the purposes of receiving and administering Tier 2 payments.  Since NDPSC authority
to administer funds is provided by the North Dakota Legislature, the NDPSC
recommends that the QPAP Section 11.3 and its subsections be changed as follows:

11.3  A ND Performance Assurance Fund shall be created for the purpose
of receiving Tier 2 payments.  A ND CLEC Tier 1 Fund shall be created for
the purpose of receiving Tier 1 payments made under section 11.3.1.

11.3.1  Qwest shall establish the ND Performance Assurance Fund and
the ND CLEC Tier 1 Fund as interest bearing escrow accounts upon FCC
section 271 approval of the PAP.  Qwest shall withhold and deposit into
the ND CLEC Tier 1 Fund one-fifth of all Tier 1 payments to CLECs that
exceed the month 1 payment amounts in Table 2.  Qwest shall deposit all
Tier 2 payments into the ND Performance Assurance Fund.  The cost of
the escrow account will be paid for from account funds.

11.3.2  All charges against the funds shall be presented to the
Commission.  Disbursements shall first be from the ND Performance
Assurance Fund and second from the ND CLEC Tier 1 Fund.  Not less
than every two years, ND CLEC Tier 1 Fund amounts that are not used to
meet continuing obligations shall be returned on a pro-rata basis to
CLECs.

11.3.3  Qwest shall advance, upon request, sufficient funds to any
consolidated multistate Special Fund established by participating states,
set up for the purpose of a regional audit as specified in sections 15.1-
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15.4, not to exceed $200,000 (of $500,000 in the event 6 or more states
participate in the regional audit) in order to meet initial claims against that
fund to the extent that contributions from Tier 1 and/or Tier 2 payments
directed to the fund by the participating states are insufficient.  Qwest shall
be allowed to recover any such advances plus interest from the fund at the
rate that such an escrow account would have earned from future Tier 2
payments.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to these QPAP sections as recommended by the
NDPSC.

(ii)  Three Month Trigger for Tier 2 Payments

The QPAP initially stated that Tier 2 payments are calculated and paid monthly
based on the number of performance measurements exceeding the critical z-value for
three consecutive months.  Qwest argued there were sound reasons why Tier 2
payments should, unlike Tier 1 payments, not begin in the first month including the lag
involved in identifying continued problems and in taking steps to meet them.  Qwest
said this is identical to how Tier 2 payments work in the Texas, Oklahoma and Kansas
plans.

AT&T argued that payments should begin after a single month of non-compliant
performance in order to assure there are effective sanctions for poor performance on
Tier 2 measures.  In addition, as AT&T interprets the QPAP, there is no provision for
escalation of Tier 2 payments.

The facilitator determined that one compliant month out of every three should not
be considered adequate for measures that have no Tier 1 payment.  The facilitator
recommended that in any twelve-month rolling period in which there have been two
non-compliant months out of any consecutive three months, payments for those Tier 2
payments without a Tier 1 payment obligation should be triggered by a single month of
non-compliance.  In the case of Tier 2 payments that have Tier 1 counterparts, the
QPAP should trigger Tier 2 payments in the second consecutive month of non-
performance, provided that the same two-out-of-three month condition, as
recommended for Tier 2 measures that have no Tier 1 counterpart, is met.

In its post-hearing memorandum, Qwest proposed the following changes to
QPAP Section 9.1.2 in response to the facilitator�s recommendation and the
Commission�s request for clearer language than included in Qwest�s compliance filing of
the QPAP:

Tier 2 payments shall be required with respect to the earlier of the
following:
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(a) the third consecutive month in which Qwest misses the relevant
Tier 2 measurement, or

(b) (1) for Tier 2 measurements that have no Tier 1 counterpart
listed on Attachment 1, the first month in any twelve-month
period in which Qwest misses the measurement, if Qwest
has previously missed the measurement in any two of the
three consecutive months during that same twelve-month
period;

(2) for Tier 2 measurements that have such a Tier 1 counterpart,
the second month in any twelve-month period in which
Qwest misses the measurement, if Qwest has previously
missed the measurement in any two of three consecutive
months during that same twelve-month period.

The Wyoming Public Service Commission has found that �the QPAP should
detect and sanction poor performance when and if it occurs.  Therefore, if certain poor
performance violates the QPAP, the penalty should attach at once rather than after a
period of time elapsed.  We do not believe that a �meaningful� penalty is created when
prohibited behavior is allowed to continue over a period of time before it is penalized.�

The NDPSC recommends the following QPAP section 9.1.2:

9.1.2  Tier 2 payments for performance measurements listed on
Attachment 1 shall be made in the current month when 1) for Tier 2
measurements that have Tier 1 counterparts it is determined that Qwest
missed the performance standard for a third month in any twelve-month
period or 2) for Tier 2 measurements that do not have Tier 1 counterparts
it is determined that Qwest missed the performance standard for a second
month during any twelve-month period.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Section 9.1.2 as recommended by the
NDPSC.

(iii)  Limiting Escalation to 6 Months

The QPAP provides for the escalation of Tier 1 payments up to the sixth
consecutive month of a noncompliance, capping the Tier 1 payment level for that
specific noncompliance for the consecutive months of noncompliance beyond six
months.  The CLECs argued that escalation should continue after six months, rising as
necessary to succeed ultimately in inducing Qwest to perform up to standards.

The facilitator determined it was not so clear that continuation of poor
performance past six months means there was a methodical calculation by Qwest that
the continuing cost of compliance exceeded the continuing cost of violation.  It would be
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speculative to conclude that insufficiently increasing payments, as opposed to other
factors, such as: (a) a less than optimally crafted standard, (b) a series of extenuating
external circumstances, (c) buyer efforts to induce failure, (d) management�s
performance decisions and actions (that may have been solidly believed sufficient to
improve performance, but proved inadequate only as time passed), or even other
reasons, caused or contributed to a failure to provide compliant performance.  The
facilitator recommended that if it can be shown that six months of escalations would
create payment levels that can generally be judged to be far enough in excess of both
the value of harm to CLECs and the costs of calculating decisions to continue to under
perform, then we should consider reasonable a six-month cutoff of escalation.  This
conclusion is all the more appropriate in light of factors that there are provisions for root
cause analyses of continuing, substantial problems; there exists the option of ending
271 authorization where that measure is shown to be appropriate to the circumstances;
and there exists the ability under non-271 sources of regulatory authority to examine the
causes and consequences of structural failures or weaknesses in the facilities,
management, systems, processes, activities, or resources by which regulated providers
of utility services, such as Qwest, satisfy their service obligations.

The NDPSC agrees with the facilitator�s conclusions and recommends that the
QPAP should include the provisions for the escalation of Tier 1 payments up to the sixth
consecutive month of a noncompliance, capping the Tier 1 payment level for that
specific noncompliance for the consecutive months of noncompliance beyond six
months.

(iv)  Splitting Tier 2 Payments between CLECs and the States

Covad proposed a splitting of Tier 2 payments between CLECs and the states.
Qwest responded that Covad�s position was based upon a misreading of the Colorado
Special Master�s report from that state.  The facilitator agreed that the Colorado report
does not support a division of Tier 2 payments between the states and CLECs.  The
facilitator recommended that Tier 1 payments under the QPAP are adequately
compensatory for CLECs.  Those CLECs that conclude otherwise may retain their rights
to damage recovery through other actions.  The facilitator recommended that the goals
of the Tier 2 payments are best served by continuing to provide that they be paid to the
state.

The NDPSC recommends that Tier 2 payments not be split between CLECs and
the states.
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2.  Cleary Articulated and Predetermined Measures

a.  Measure Selection Process

The Performance Indicator Definitions (PID) document setting forth wholesale
performance measures was developed through a collaborative process involving Qwest,
CLECs, and state commission personnel under the ROC Operational Support Systems
(OSS) process.  The PEPP collaborative included negotiations to determine which PID
performance measures should be included in the QPAP.  Qwest subsequently agreed
to add two additional diagnostic measures and to include a number of other measures
not addressed at the PEPP collaborative.

The facilitator stated that no participant at the QPAP workshops disputed that the
PEPP collaborative sought to achieve a broad set of measures to include in the QPAP�s
payment structures.  The issue in dispute essentially was about whether substantial
grounds existed for including additional measures.  The next sections of the facilitator�s
report discussed the merits of adding to those measures.

The NDPSC agrees with the facilitator�s conclusions.

b.  Adding Measures to the Payment Structure

(i)  Requiring Payments for Canceled Orders

Some CLECs recommended that the QPAP provide payments for cancelled
orders in certain circumstances, arguing that a CLEC�s loss of a customer was both
significant economically and not otherwise compensated under the QPAP payment
structure.  Qwest responded that it cannot be fairly held responsible for all reasons why
CLECs cancel orders.

The facilitator found that the conditions that should be met, before deciding that
added compensation to CLECs for cancelled orders is necessary to make CLECs
whole, had not been shown to exist.  CLECs presented no evidence to demonstrate the
strength of the relationship between Qwest�s performance and cancelled orders.
Indeed, there was not evidence to demonstrate that cancelled orders, whatever the
reason, are material in number.  There was also no apparent way to craft a provision
that would exclude compensation for CLEC decisions to cancel for end user decisions
to cancel or for reasons unrelated to performance.  The CLEC�s proposing this measure
offered no specific proposal for doing so.  The facilitator found that the QPAP already
provides for compensation for delays during the period in which orders remain open,
whether or not they are finally cancelled.  The facilitator concluded that the QPAP will
serve to compensate CLECs adequately for delays in processing orders, whether or not
those orders are ultimately filled.

The NDPSC agrees with the facilitator�s findings and conclusions.
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(ii)  Requiring Payments for �Diagnostic� UNEs

The QPAP provides for payments in the case of poor performance for loops and
transport but none exist for EELs, which are a combination of the two.   The PID applies
no benchmark or parity standards to EELs at present; the performance measures
related to them are diagnostic in nature.  Line sharing and sub-loops are also currently
excluded from the QPAP payment structure, because the performance measures for
them are diagnostic.  Qwest�s brief acknowledged that as the ROC OSS collaborative
changes measures from diagnostic to a firm benchmark or parity standard, they would
be included in the QPAP.

The facilitator recommended that as EEL ordering activity increases, this
measure should be subjected as soon as practicable to a measurement base that will
allow for its prompt addition to the payment structure of the QPAP.  Likewise, the use of
a diagnostic standard reflects the fact that experience with line sharing and sub-loop
elements was too limited to support a benchmark or parity standard.  They should also
be included in the QPAP structure as soon as is practicable.

The NDPSC agrees with the facilitator�s findings and conclusions.

(iii)  Cooperative Testing

Covad recommended a cooperative testing performance measure as the most
effective means of minimizing trouble reports for the xDSL UNE loops that it takes from
Qwest.  Qwest said that Covad failed to raise the cooperative testing issue at the PEPP
collaborative; nor was it raised when the ROC OSS collaborative designed the
performance measures set forth in the PID.

The facilitator determined that while it should not be possible to meet a service
order�s requirements by supplying a defective or nonconforming UNE, the record does
not indicate how direct and efficient it would be to create a cooperative testing measure
that would provide for effective performance measurements and not duplicate the
payments to be obtained under existing installation or repair measures.  While it stands
to reason that it is better to prevent and detect problems at the earliest possible point,
the facilitator found that the failure of Covad to raise this issue earlier means that we do
not have a sound basis for concluding that Covad�s approach would be preferable.  The
facilitator recommended that Covad should raise this issue in the forum where new or
changed performance measures are identified, discussed, and resolved.

The NDPSC agrees with the facilitator�s findings and conclusions.

(iv)  Adding PO-15 D to Address Due Date Changes

Covad also argued that performance measure PO-15D, which measures the
number of due date changes per order, should be included in the Tier 1 payment
structure.
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The facilitator recommended no solution to Covad�s concern because Covad
offered no recommendation for what that standard should be and because a diagnostic
measure cannot provide a payment calculation basis.

The NDPSC agrees with the facilitator�s findings and conclusions.

(v)  Including PO-1 C Preorder Inquiry Timeouts in Tier 2

AT&T commented that performance measure PO-1C should be separately
included as a Tier 1 payment item.  This measures calculates the number of inquiries
that �timeout.�  Such an event ceases the query function underway, thus requiring CLEC
representatives to initiate it again.

The facilitator found the QPAP already provides for compensation for measures
PO-1A and PO-1B, which measure response times.  There was a logical basis for
excluding PO-1C, which is a percent measurement, from the duration measurements
that were included in Tier 1.  The facilitator found that the QPAP�s treatment of the
overall measurement reflects a proper treatment of the issue of response times for the
present.  Incorporating sub-measure 1C would take more information and analysis than
the current record supports. The facilitator recommended that given all the
circumstances, it is reasonable to construe the PAP collaborative agreement as
intending not to include 1C separately; moreover, the facilitator found no reason to
disturb that agreement as it has been interpreted.  Should the OSS testing demonstrate
a high number of timeouts to give concern about the impact on PO-1A and 1B response
times, it would be appropriate to revisit the issue.

The NDPSC agrees with the facilitator's findings and conclusions.

(vi)  Adding Change Management Measures

Covad wanted to add change management performance measures to the QPAP.
Qwest had agreed that it would add two change management measures, GA-7 (Timely
Outage Resolution) and PO-16 (Release Notifications).  Those measures are now
diagnostic, but would be included as �High� Tier 2 measurements after the ROC OSS
collaborative establishes benchmark measures for them.

The facilitator recommended it is appropriate to include the measures as Qwest
proposed after benchmarks are established.

The NDPSC agrees with the facilitator's findings and conclusions.

(vii)  Adding a Software Release Quality Measure

WorldCom argued that the propriety of adding a proposed software release
quality measure should be reviewed at the QPAP�s first six-month review.  Qwest
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objected to the addition of a software release quality measurement, which the ROC
OSS Steering Committee had recently rejected adding to the PID.

The facilitator found that no participant sought the inclusion of the measure at
this point but only to address it under established QPAP review procedures. The
arguments in support and against the measurement can be raised in the context of the
established procedures for addressing PID and QPAP changes.

The NDPSC agrees with the facilitator�s findings and conclusions.

(viii)  Adding a Test Bed Measurement

WorldCom asked that a Test Environment Responsiveness measure be included
in the QPAP payment structure after its adoption. Qwest said it was premature to
discuss WorldCom�s suggested test bed measurement. Qwest presented evidence that
the proposed measure was being �vigorously disputed� and that Qwest�s current
proposal under discussion at the ROC OSS collaborative specifically provided that the
measure would remain diagnostic until the 6-month review.

The facilitator determined it was premature to express opinions about the future
inclusion of a measure that is in this state of development and there should be no
presumption for or against its eventual inclusion in the QPAP under the applicable
procedures for modifying the plan.

The NDPSC agrees with the facilitator's findings and conclusions.

(ix)  Adding a Missing-Status-Notice Measure

WorldCom also proposed adding to the QPAP payment structure a performance
measure based on the missing status notice measure adopted in New York. Qwest
noted this measure was not proposed for inclusion during the PEPP collaborative and
currently exists in the PID only in diagnostic form.

The facilitator recommended no proper basis was laid for establishing here a
measure designed to respond temporarily to circumstances existing in New York. Its
inclusion may be requested later and in accordance with applicable procedures for
modifying the plan.

The NDPSC agrees with the facilitator�s determinations and recommendations
regarding adding measures to the payment structure.

c.  Aggregating the PO-1A and PO-1B Performance Measures

Qwest said the PEPP collaborative reached agreement on collapsing the seven
individual measurements under PO-1A (response times for transactions under the IMA-
GUI) and PO-1B (response times for the same transaction types under EDI) into two



Case No. PU-314-97-193
Section 271 Consultative Report
Page 232

that would be subject to QPAP compensation, by averaging the response times for all
seven PO-1A measures and all seven (and identical) PO-1B measures.  AT&T argued
at the QPAP workshop hearings that the collapse intended was to aggregate each of
the PO-1A measures with their PO-1B counterparts, thus producing seven
compensable QPAP measures.  AT&T said that Qwest�s interpretation of the agreement
would allow Qwest to mask poor performance in certain transaction types.

The facilitator determined that Qwest will still be required to report performance
under each of the seven transaction types and for each of PO-1A and PO-1B.  The real
issue, therefore, is not about masking performance but the reasonableness of
combining the types of transactions into a single payment �opportunity.�  The facilitator
found that the AT&T recommended QPAP payment exposure appears to be out of
balance with the Tier 2 payment amounts for other filings.  Also, the AT&T approach
would have the greatest tendency to mix unrelated performance types.  The facilitator
stated that the evidence shows the agreement reached at the PEPP collaborative was
on the terms represented by Qwest and those terms established significant and more
balanced payment responsibilities for failure to meet standards.

The NDPSC agrees with the facilitator�s determinations regarding aggregating
the PO-1A and PO-1B Performance Measures.

d.  Measure Weighting

(i)  Changing Measure Weights

Some CLECs requested that the weighting (and therefore the QPAP payment
amounts) be increased for certain high-capacity loop (DS1 and DS3) measures.  Qwest
agreed to do so, but it then dropped the weighting and corresponding payment amounts
for other services, such as residence resale, to compensate.  AT&T argued it was
appropriate to increase the high capacity measures, but not to decrease any others in
response.  According to AT&T, Qwest�s proposal would significantly drop its overall
payments under the QPAP.

The facilitator determined that conceptually, there was no error in Qwest�s efforts
to rebalance payments among measures as a way of responding to AT&T�s request for
a higher weighting on certain services of value to AT&T.  The facilitator recommended
that given the opposition to what Qwest did to meet AT&T�s stated needs, and given a
concern that Qwest may have overcompensated, the best course is not to make either
the weighting increases or the weighting decreases that Qwest offered to address
AT&T�s concern.  No other reasonable proposal being made or accepted, the facilitator
recommended the weights should return to those proposed in the QPAP that Qwest
initially filed in these proceedings.

The NDPSC agrees with the facilitator's findings and conclusions.
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(ii)  Eliminating the Low Weighting

Some CLECs argued that no measure should have a low weight; all should be at
least a medium, and some should move from medium to high.  Qwest said these
changes would not improve the QPAP, but merely provide increased payments to
CLECs.

The facilitator found little support was provided for these requested changes.
Also, some of the requested changes would suffer from the same balance problem that
was addressed in the immediately preceding section of this report.  The facilitator
recommended that the three categories of weights that came out of the PEPP
collaborative process should remain.

The NDPSC agrees with the facilitator's findings and conclusions.

(iii)  LIS Trunks Weighting

AT&T argued that LIS trunks should be considered as particularly high value
services, which therefore should carry higher non-performance payments.  Qwest
argued the trunk blocking measure already provides payments in cases where Qwest
cannot provision incremental trunks on time.

The facilitator determined that trunk blocking, as opposed to an inability to take
on new customers, is the more common issue.  In that regard, orders for incremental
LIS trunks are not categorically different from other services that Qwest may be slow to
deliver.  The facilitator recommended that the QPAP payment structure already reflects
an adequate treatment of measure weights and no further changes are needed.

The NDPSC agrees with the facilitator�s recommendations regarding measure
weighting.

e.  Collocation

The New Mexico Advocacy Staff proposed either the Michigan or the Georgia
approach to determining collocation payment amounts.  Qwest commented that the
CLECs represented during a May PEPP collaborative workshop that their proposal did
reflect the Michigan approach.

The facilitator found the collocation proposal whose acceptance Qwest
acknowledged at the hearings was both based on the Michigan proposal and
acceptable to the CLECs who responded to it.  The facilitator recommended there was
no reason to question the QPAP�s treatment of collocation payments.

The NDPSC agrees with the facilitator�s recommendation regarding collocation.
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f.  Including Special Access Circuits

CLECs requested that special access circuits be included in the PID performance
measures as one of the product disaggregations, and that the QPAP be changed to
provide for payments associated with such circuits.  Qwest said there had been
agreement to drop special access circuits from discussions by the ROC OSS
collaborative that designed the PID, because section 251 did not include them.  Qwest
also said that special access circuits cannot be considered a checklist item at all,
according to the FCC and a number of state commissions.

The facilitator determined that special access circuits do not merit the treatment
recommended by the CLECs. The overwhelming majority of special access circuits at
issue were purchased under federal tariffs.  Remedies for failure to meet the
requirements of state and federal tariffs should be addressed by the agencies with
jurisdiction over such tariffs. Prior workshop recommendations, and Qwest�s response,
provided for substantially eased restrictions on the conversion of special access circuits
to EELs which makes it possible for CLECs to bring services under the terms and
conditions of an interconnection agreement or an SGAT, should they elect to do so. In
that case, CLECs would have all the rights and expectations applicable to those
agreements. The facilitator did not recommend changes to the QPAP.

If the FCC has stated that special access circuits cannot be considered a
checklist item, the NDPSC would agree with the facilitator�s recommendation that
special access circuits should not be included in the PID performance measures or the
QPAP payments.

g.  Proper Measure of UNE Intervals

Covad argued that QPAP payments should be based on the intervals of SGAT
Exhibit C, rather than on the intervals set forth in the PID.  Qwest responded that there
is a logical relationship between SGAT Exhibit C and the PID performance measures.

The facilitator found there is consistency between the PID performance
measures and SGAT Exhibit C.  For the reasons stated in the facilitator�s report of
August 20, 2001, it is appropriate for the QPAP to apply the PID performance
measures, not SGAT Exhibit C, as the payment standard.

The NDPSC agrees with the facilitator�s determination regarding the proper
measure of UNE intervals.

h.  Low Volume CLECs

Covad argued that Qwest designed the QPAP primarily to compensate high-
volume CLECs; with the result that lower volume CLECs will be under-compensated.
Qwest disagreed that the QPAP�s reliance upon per-occurrence compensation structure
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would disadvantage CLECs with small wholesale-service volumes.  Covad also
objected to the QPAP provision that would provide Qwest with �one free miss� each
month in the case of CLECs with small order volumes.  Qwest defended this provision
as a necessary adjustment to provisions that would make its performance standard one
of perfection in the case of very small order volumes, because even one miss would put
Qwest below the required level of performance.

The facilitator agreed that Qwest provided substantial evidence that the QPAP
would not serve to under-compensate smaller volume CLECs.  It could not be
demonstrated that there was any disturbing correlation between QPAP payment levels
and QPAP order volumes, thus disproving the claim that there would be relative under
compensation to those with lower order volumes.  Regarding the �free miss� issue, the
facilitator determined a rolling average applied yearly would serve much better to
correct the problem of rounding for low volume CLECs.  To address the issue of
escalating payments for consecutive month misses, the facilitator recommended the
escalation provision should be applicable in any month where any miss occurred for
CLECs with low volumes at the level in question, and where the annual escalation
shows violation of the applicable requirement.  The facilitator recommended the QPAP
should incorporate these changes.

The NDPSC agrees with the facilitator�s recommendation.  In its post-hearing
memorandum, Qwest proposed the following changes to QPAP Section 2.4 in response
to the Commission�s request to address this issue:

For performance measurements that have no Qwest retail analogue,
agreed upon benchmarks shall be used.  Benchmarks shall be evaluated
using a �stare and compare� method.  For example, if the benchmark for a
particular performance measurement is 95% or better, Qwest performance
results must be at least 95% to meet the benchmark.  Percentage
benchmarks will be adjusted to round the allowable number of misses up
or down to the closest integer, except when a benchmark standard and
low CLEC volume are such that a 100% performance result would be
required to meet the standard and has not been attained.  In such a
situation, the determination of whether Qwest meets or fails the
benchmark standard will be made using performance results for the month
in question, plus a sufficient number of consecutive prior months so that a
100% performance result would not be required to meet the standard.  For
purposes of section 6.2, a meet or fail determined by this procedure shall
count as a single month.  In cases where there is insufficient prior data to
determine if the standard has been met or missed using this �look-back�
procedure, Qwest shall be allowed to round the product of the benchmark
and the sample size up to one, such that one miss would be permitted.

The NDPSC agrees with the language proposed by Qwest for inclusion in the
QPAP.
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The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Section 2.4 as recommended by the
NDPSC.

3.  Structure to Detect and Sanction Poor Performance as it Occurs

a.  Six-month plan review limitations

Section 16 of the QPAP provides the means for amending the plan and allows for
the following changes:

• Addition, deletion, or change of measurements (based on whether there
has been an omission or failure to capture intended performance)

• Change of benchmark standards to parity standards (based on whether
there was an omission or failure to capture intended performance)

• Changes in weighting of measurements (based on whether the volume of
�data points� was different from what was expected)

• Movement of a measure from Tier 1 to Tier 2 (based on whether the
volume of �data points� was different from what was expected)

The section requires any change to the QPAP to be approved by Qwest.  AT&T
proposed that all aspects of the plan be open to review at the six-month reviews and
would rest authority for deciding to accept any changes with this Commission.  AT&T
would also eliminate the number of data points as the sole basis for determining
performance measure reclassifications and would take away Qwest�s veto power over
QPAP changes while allowing more extensive PID review.  Qwest objected to an
obligation to open the QPAP generally to amendment, because of its need to have
certainty about the extent of the obligations it was agreeing to undertake.  Qwest also
said that effective administration of the plan required a substantial degree of stability in
its provisions.  The QPAP limits on the scope of the six-month review also reflect the
same provisions included in the Texas PAP existing as of FCC�s Texas 271 decision.

The facilitator determined the Texas PAP is, in almost all respects, consistent
with what Qwest has proposed.  One material difference is that the question related to
the addition of new measures may be resolved by arbitration.  The facilitator found that
prior recommendations that total financial liability remain predictable, and thus fixed,
were appropriate and addressed Qwest�s concern when it comes to matters of a
payment ceiling.  The facilitator found, however, that the Texas arbitration provision is
appropriate to assure that the QPAP meets the applicable standards without unduly
exposing Qwest to indeterminate increases in its financial exposure.  The facilitator
recommended that with the following changes, the QPAP provisions could function
effectively to respond to external changes, without creating insufficiently defined
financial exposure to Qwest:

• Provide for normal SGAT dispute resolution procedures in the event there
is disagreement with a six-month review process recommendation
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regarding proposed addition of new measures to the QPAP payment
structure.

• Recognize and support multi-state efforts (should they occur) to create a
Tier 2 funded method and a regular administrative structure for resolving
QPAP disputes.

• Provide for biannual reviews of the QPAP�s continuing effectiveness for
the purpose of allowing state commissions to regularly report to the FCC
on the degree to which there are adequate assurances that Qwest�s local
exchange markets remain and can be expected to continue to remain
open.

The NDPSC finds that Qwest has included language in its QPAP at Sections
16.1, 11.3 and 16.2 that is consistent with the facilitator�s recommendations.

AT&T is concerned that Qwest maintains too much control in the six-month
review because the QPAP provides that changes cannot be made without Qwest
approval and there is no provision for the NDPSC to be the ultimate determiner of
contested issues.

The NDPSC agrees with the facilitator�s recommendations regarding 6-month
plan review limitations except the NDPSC recommends that Qwest remove from the
QPAP the language that �Changes shall not be made without Qwest�s agreement,
except that�.

QPAP Section 16.1 sets forth the recurring six-month review of the performance
measurements.  QPAP Section 16.2 sets forth the two-year review by an independent
third party of the effectiveness of the PAP.  As noted earlier, the NDPSC agrees that
state commissions should be able to join with other states to oversee the QPAP auditing
function in a manner that allows each state to act independently on issues where it
might differ from other states.  However, the NDPSC believes that it should be able to
perform those functions on its own or in the absence of a multistate oversight body.
The NDPSC recommends that the QPAP Sections 16.1 and 16.2 be changed to the
following:

16.1  Every six (6) months, beginning six months after the effective date of
the first Section 271 approval by the FCC of one of the states that
participated in the multi-state QPAP review proceeding, Qwest, CLECs,
and the Commission shall review the performance measurements in the
QPAP to determine whether measurements should be added, deleted, or
modified; whether the applicable benchmark standards should be modified
or replaced by parity standards; and whether to move a classification of a
measurement to High, Medium, or Low or Tier 1 to Tier 2.  The criterion
for reclassification of a measurement shall be whether the actual volume
of data points was less or greater than anticipated.  Criteria for review of
performance measurements, other than for possible reclassification, shall
be whether there exists an omission or failure to capture intended
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performance, and whether there is duplication of another measurement.
Any disputes regarding adding, deleting, or modifying performance
measurements shall be resolved by the Commission. The NDPSC retains
the right to add topics and criteria to the six-month review, retains the
ability to order changes if the QPAP is not in the public interest, and
retains the ability to hear any disputes regarding the six-month review.
The Commission may conduct joint reviews with other states.  Any
changes at the six-month review pursuant to this section shall apply to and
modify this agreement between Qwest and CLEC.

16.1.1  To limit the potential for increased liability due to changes in the
PAP, Qwest shall be allowed to limit its liability for changes made pursuant
to the six-month review.  Accordingly, Qwest shall calculate, separately,
payments owed under the PAP that do not include changes made at the
six month review (baseline PAP), as well as payments owed under a PAP
revised to reflect changes made at the six month review (revised PAP).  If
payments calculated under the revised PAP are more than 110% of
payments calculated under the baseline PAP, Qwest shall limit payments
for the changed measurements to the affected LECs and to the Special
Fund to a 10% increase (10% collar) above the total baseline PAP
payment liability.  At any six-month review, if the total payment liability for
the revised PAP is below 110% of the total payment liability for the
baseline PAP for the preceding six-month period, the revised PAP shall
become the baseline PAP for the next six-month period, otherwise, the
same baseline PAP shall remain in effect for the next six-month period.

16.2  Two years after the effective date of the first Section 271 approval by
the FCC of one of the states that participated in the multi-state QPAP
review proceeding, the Commission may conduct a review by an
independent third party to examine the continuing effectiveness of the
PAP as a means of inducing compliant performance.  This review shall not
be used to open the PAP generally to amendment, but would serve to
assist the Commission in determining existing conditions and reporting to
the FCC on the continuing adequacy of the PAP to serve its intended
functions.  The Commission may conduct a joint review with other states.

In its May 8, 2002 Reply to AT&T�s Response to Qwest�s Supplemental
Memorandum, Qwest offered some language as an additional subsection to QPAP
section 16.  The language was acceptable to AT&T and the NDPSC and we
recommend the following be added:

Notwithstanding section 16.1, if any agreements on adding, modifying or
deleting performance measurements as permitted by section 16.1 are
reached between Qwest and CLECs participating in an industry Regional
Oversight Committee (ROC) PID administration forum, those agreements
shall be incorporated into the QPAP and modify the agreement between
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CLEC and Qwest at any time those agreements are submitted to and
approved by the Commission, whether before or after a six-month review.
Any changes made pursuant to this section shall be subject to and
included in the calculation and application of the 10% payment collar
identified in section 16.1.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Sections 16.1, 16.1.1, and 16.2 and has
added a QPAP Section 16.3 to include the language offered by Qwest in its Reply to
AT&T�s Response to Qwest�s Supplemental Memorandum.  Qwest has added the
language recommended by the NDPSC.

b.  Monthly Payment Caps

Several CLECs expressed concern over QPAP Section 13.9 provisions that allow
Qwest to place Tier 1 payments that exceed a monthly cap in escrow, and to ask for
relief from the obligation to pay such amounts.

The facilitator determined that except for the problem of a CLEC that first
experiences deficient performance late in the year, which was addressed under the
subject of Procedural Caps earlier in this report, there is no reason under the QPAP for
calculating or using monthly caps.  The facilitator recommended there should be no
other reference to the calculation or use of monthly caps in the QPAP.

The NDPSC agrees with the facilitator�s recommendations regarding monthly
payment caps.

c.  Sticky Duration

Z-Tel proposed that base payment levels should escalate if Qwest, after suffering
an initial episode of non-compliance, should suffer a second or third episode of similar
magnitude, and thereafter should not drop back to the base level after a following month
of compliant performance.  Qwest argued that the QPAP already contains measures
that would, unlike the Texas plan, keep payments for long-term problems from dropping
to initial levels based on merely one month of acceptable performance.  As payments
step up gradually over time, so would they step down, only gradually, after performance
improves.  Under Qwest�s QPAP, payment levels de-escalate after a certain period of
corrected performance.

The facilitator determined the Z-Tel proposal was inappropriate because it would
ignore entirely successful performance by Qwest however long Qwest provided it.  The
proposal could produce payments by Qwest that are an order of magnitude higher than
those contemplated by the QPAP for Qwest�s financial exposure before Z-Tel�s
amendment.
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The NDPSC agrees with the facilitator�s recommendation regarding sticky
duration.

d.  Low Volume Critical Values

The QPAP reflects a statistical approach that came from a partial agreement at
the PEPP collaborative to alter the default critical value from 1.65 to 1.04 for a number
of small-volume measures, and to increase it to varying levels above 1.65 for
progressively larger volume measures.  Z-Tel and WorldCom argued at the QPAP
workshop that the lower value of 1.04 should apply to all low volume measures, not just
to the subset of them to which the QPAP would subject to the 1.04 value.  Qwest said
the PEPP collaborative reached a statistical methods agreement that was designed to
balance the impact of the changes that benefited each side.  Qwest said the Z-Tel
proposal would destroy this balance.

The facilitator said that no participant disputed the fact that the modified
statistical approach at the PEPP collaborative was reached in major part to balance out,
in terms of numbers of measures, cases where the value to be used increased from
1.65 with cases where the value to be used was reduced from 1.65.  Z-Tel seeks to
apply theory to adjust a decision reached through compromise.  The facilitator
recommended there was no reason to upset the balanced, compromise approach that
met with substantial agreement at the PEPP collaborative.

The NDPSC agrees with the facilitator�s recommendation regarding low volume
critical values.

e.  Applying the 1.04 Critical Value to 4-Wire Loops

The QPAP excludes 4-wire loops from the 1.04 critical value compromise, but it
includes DS-1 loops.  AT&T said that it always understood the agreement reached at
the PEPP collaborative to include 4-wire loops.  Qwest objected to AT&T�s request
saying that 4-wire loops were clearly excluded from the PEPP agreement; were
considered analogous to DS-1 loops; and are not always used at the DS-1 level.

The facilitator found that the agreement at the PEPP collaborative was to apply
the 1.04 critical value to various types of high-value services.  Four-wire loops could be
used at DS-1 levels or they could not.  Unlike loops provisioned by Qwest with the
capability to provide DS-1 services, 4-wire loops take after-the-fact action by CLECs to
make them DS-1 capable.  Qwest has neither knowledge nor control over these actions.
There is no evidence to assume that all (or the overwhelming majority) of the 4-wire
loops are made DS-1 capable by CLEC additions of electronics to them.  The facilitator
recommended the PEPP agreement should be read as excluding 4-wire loops.
Furthermore, the facilitator found there was no sound reason shown for adding 4-wire
loops because their addition would either impose undue QPAP administration
requirements or require an unsound assumption that all 4-wire loops are DS-1 loops.
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Should there later be clear and convincing evidence during application of the QPAP�s
amendment procedures that such use is made of 4-wire loops in excess of 75 percent
of such loops leased as UNEs, the issue should be reconsidered.

The NDPSC agrees with the facilitator�s recommendations regarding application
of the 1.04 critical value to the 4-wire loops.

f.  Measures Related to Low Volume, Developing Markets

Section 10.0 of the QPAP has been designed to provide a minimum level of
compensation in developing markets.  The section provides for minimum payments of at
least $5,000 per month for non-compliant service in cases where aggregate CLEC
volumes are between 11 and 99.  Z-Tel and Covad proposed to replace the aggregate
payment to all CLECs with a minimum payment to individual CLECs for individual
measures.  Covad also argued that all xDSL products can be considered to be low
volume by comparison with POTS/voice grade lines, thus making the inclusion of all
xDSL sub-measures self-evidently appropriate.  Qwest responded that applying the
Covad/Z-Tel proposal on such a widespread basis would change the QPAP provision
from a market-development inducement to a preference for CLECs with small volumes
operating even in mature markets.  Responding to Covad�s recommendation to add
other xDSL products, Qwest said they are included in other parts of the QPAP, and
there are many services that CLECs could purchase for use in providing users with
xDSL services without Qwest knowing about it.

The facilitator determined that aggregating CLEC volumes under Section 10
keeps the provision focused on developing markets.  Making minimum payments to
individual CLECs based on their individual order volumes would extend its applicability
to small CLECs operating in very well developed markets.  This will be addressed in the
following Minimum Payments section of the report.  The facilitator recommended that
Qwest�s design for Section 10 is an appropriate method for providing Qwest with an
added incentive to perform in developing markets and that Qwest�s designation of DSL
products covered is adequate for the purpose of the section.

The NDSPC agrees with the facilitator�s recommendation regarding measures
related to low volume, developing markets.

g.  Minimum Payments

WorldCom commented that small order counts would not produce significant
payments by Qwest.  WorldCom therefore recommended a $2,500 per occurrence
minimum payment, with escalation based on these minimums.  Qwest objected to
WorldCom�s minimum proposal as not relating to small CLECs, on grounds that it would
apply regardless of CLEC size or order volumes.  Qwest also objected to the resulting
application of the QPAP�s escalation provisions to the minimum payment amounts.
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WorldCom agreed that it would be appropriate to limit its proposed minimum payments
to CLECs with monthly volumes of less than 100 occurrences.

The facilitator determined that minimum payments to CLECs with very small
order numbers might be appropriate because they suffer harm out of proportion to the
number of their orders.  Thus, the facilitator determined it would be appropriate to set an
annual minimum payment that is a function of the number of months in which Qwest
fails to meet performance standards.  The facilitator determined a minimum payment of
$2,000 is more appropriate than that proposed by WorldCom and should be applied per
month for each month in which Qwest missed any measure applicable to such CLECs.
The minimum payment should not be applied on a per measure basis.  The minimum
payment should also account for months in which volumes are more substantial in order
to assure that order placement is not influenced by month-end considerations.  All
QPAP payments to such CLECs for that month should count against the minimum.  The
facilitator recommended the QPAP should therefore provide as follows:

For each CLEC with annual order volumes of no more than 1200, Qwest
shall perform at the end of each year a minimum payment calculation.
Qwest shall multiply the number of months in which at least one payment
would be required to such CLEC by $2,000.  To the extent that actual
CLEC payments for the year are less than the product of the proceeding
calculation, Qwest shall make annual payments equal to the difference.

The NDPSC agrees with the facilitator�s recommendation regarding minimum
payments and finds that Qwest has made the recommended revision to the QPAP at
Section 6.4.

h.  100% Caps for Interval Measures

The QPAP contains a number of provisions that are intended to provide
payments on the basis of the number of occurrences that fail to meet standards.  The
payment structure in the QPAP increases Qwest�s payment liabilities as a function of
how far Qwest�s performance has deviated from the standard and the volume of CLEC
transactions. The QPAP limits Qwest�s liabilities once difference between Qwest�s
performance to itself (retail performance) and performance to CLECs reaches 100%.

CLECs assert there should be no cap on payment liabilities as the divergence
(severity) between its performance for itself and its performance for CLECs increases.

The CLECs proposal recognizes the severity of diverging performance as an
average of the divergence of all occurrences.

The facilitator reasoned that an appropriate quantification of severity should
recognize the severity of each individual occurrence rather that the average severity of
a set of occurrences.  The facilitator found that there is no factual or logical basis for
believing that the CLEC�s proposal comes closer to ultimate reality than the method in
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the QPAP.  It appears to the NDPSC that both Qwest�s and the CLECs� proposal rely
upon averages in the measure of severity.

The facilitator reasoned that methods like those proposed in the QPAP exist in
other plans examined by the FCC and did not recommend changes to the QPAP.  The
facilitator recommended that any distribution information and any recommended QPAP
changes resulting from it should be open to consideration during plan amendment
processes. AT&T noted that the FCC has approved performance assurance plans with
and without a cap on the percentage difference calculation for performance
measurements expressed as averages or means.

The NDPSC recommends that the QPAP provision for a 100% cap for interval
measures be retained.

i.  Assigning Severity Levels to Percent Measures

Z-Tel argued that the severity of the consequences of missing a standard
expressed as a percentage differs according to what the standard is.  Z-Tel proposed a
payment formula that would make compensation more proportional to the relative size
of the �miss� involved.  Qwest presented an analysis to support its claim that the Z-Tel
proposal could provide exorbitant payments to CLECs.

The facilitator determined that although there may be merit in Z-Tel�s concept for
assigning severity levels, the PEPP collaborative negotiated payment amounts did not
use this formula and applying it now would have the effect of significantly increasing
payment amounts.  The facilitator determined it would be inappropriate to graft the Z-Tel
formula as proposed onto base payment amounts negotiated in the collaborative.  The
forum for addressing QPAP changes on an ongoing basis should consider whether
there are means for introducing the correlation Z-Tel seeks between payments and
severity of misses, without unduly altering the total payment expectations that came out
of the PEPP collaborative process.  The facilitator recommended the Qwest proposal for
the present provides an adequate means to detect and sanction poor performance in
meeting measures expressed as percentages.  For the future, QPAP review and
amendment procedures will provide a suitable place for full debate about and
consideration of a more adequately defined Z-Tel formula.

The NDPSC agrees with the facilitator�s recommendation regarding assigning
severity levels to percent measures.
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4.  Self-Executing Mechanism

a.  Dispute Resolution (Section 18)

Qwest�s brief added a dispute resolution provision specifically applicable to the
QPAP.  It would allow the general SGAT dispute resolution provisions to apply, but only
in the event of disputes arising under QPAP sections 13.3, 13.3.1, 13.7, 13.9, 15.1,
15.2, and 15.9.  Some CLECs requested that all QPAP disputes should be resolved
under the provisions of the SGAT.  AT&T requested that the Texas plan language
replace what Qwest proposed, and that the dispute resolution provision would apply to
all the QPAP.

The facilitator determined there was no reason why the general SGAT dispute
resolution sections are any less suitable for addressing QPAP provisions beyond those
listed by Qwest.  The facilitator further recommended it should be clear that the dispute
resolution provisions of the SGAT apply to QPAP disputes involving CLECs who use
the SGAT in its entirety or act to make the QPAP part of their interconnection
agreements.  The facilitator determined the AT&T recommendation should not be
accepted because the Texas agreement refers to dispute resolution procedures that are
a function of the Texas Commission procedural rules.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended revisions to the QPAP at Section 18.0.

b.  Payment of Interest

The QPAP did not provide for interest on late PAP payments.  Qwest agreed that
interest at the one-year Treasury rate would be appropriate on late payments, provided
that the same rate would apply to overpayments and to underpayments.  AT&T
recommended that each state�s statutory interest rate be inserted in lieu of the one-year
Treasury rate, which AT&T said was likely to be low.

The facilitator determined that Qwest�s proposal fell short by applying the United
States Government�s cost of money, when the value that must be replaced is that of
commercial telecommunications entities.  The facilitator recommended the QPAP
should provide for interest at a prime rate published daily by one of the services or
publications respected in the industry for any payments made after the date due for any
reason.

The NDPSC agrees with the facilitator�s determination and finds Qwest has
included the recommended revision at Section 11.1 of the QPAP for interest at the
prime rate as reported in the Wall Street Journal.
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c.  Escrowed Payments

Covad objected to allowing Qwest to avoid current payment obligations by
claiming exclusions.  Covad argued that Qwest should either have to pay pending
dispute resolution or make payments to an interest bearing escrow account.  Having
agreed to pay interest, Qwest objected to being required to place funds in escrow
pending dispute resolution.

The facilitator recommended that the provision for payment of interest resolves
the issue of the time value of money because there is not at present a need for concern
about credit-worthiness in the case of Qwest.  The facilitator recommended, however,
there would be some potential benefit in including a provision that would allow a party to
require the other to make payments into escrow where the requesting party can show
cause, perhaps on grounds similar to those provided by the Uniform Commercial Code,
in cases of commercial uncertainty.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has made the recommended change to the QPAP at Section 13.3.1.

d.  Effective Dates

(i)  Initial Effective Date

AT&T and WorldCom ask that the QPAP become effective when a Public Service
Commission issues its consultative report.  Qwest proposed that the QPAP be effective
state-by-state as of the date when Qwest may receive FCC 271 approval in each state.
Some of the CLECs replied that the Commission should require monthly reports of
payments that would have resulted under the QPAP, had it been in effect earlier than
271 approval.

The facilitator determined the relevant issue at hand is not whether commissions
can implement the QPAP under their own authority, but rather whether commissions
should tell the FCC that they consider the QPAP sufficient to meet the public interest
standard even if it is not made effective prior to FCC approval of a 271 application.  The
reason cited by the FCC in support of the adoption of a PAP is the need for assurance
that local exchange markets will remain open after Qwest may receive authority to
provide in-region interLATA service.  It is logical to conclude that the QPAP should
become effective state-by-state as of the date when Qwest may receive FCC 271
approval, absent special circumstances.  The facilitator recommended that Qwest
should report performance and presumed payment levels between now and any grant
of 271 approval to provide focus to the interim performance information.  The facilitator
therefore recommended that Qwest should provide monthly QPAP reports as if the
QPAP had become effective on October 1, 2001.
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The NDPSC agrees with the facilitator�s recommendations regarding effective
dates and finds that Qwest has begun to file the recommended monthly reports.

(ii)  �Memory� at Initial Effective Date

AT&T said that when the QPAP becomes effective it should effectively calculate
performance for as many prior months as are necessary to provide that escalated,
rather than baseline, payments apply from the first month. Qwest said this proposal is
no different conceptually from one recommending the imposition of the QPAP�s
payment requirements before 271 approval.

The facilitator recommended that, having determined that the QPAP should be
limited to performance post-dating Section 271 approval and that other remedies apply
before that time, it would be inappropriate to start the QPAP payment structure �mid-
stream.�

The NDPSC agrees that a �memory� provision should not be included at the
initial effective date of 271 approval or at the date the CLEC adopts the PAP and
therefore recommends no changes to the QPAP on this issue.

(iii)  PAP Effectiveness if Qwest Exits InterLATA Market

Some of the CLECs argued that QPAP payment obligations should continue if
Qwest exists the in-region interLATA market.

The facilitator determined that for the same reasons that the QPAP should only
be effective upon entry by Qwest into that market, it should terminate upon the end of
Qwest�s authority to serve that market.

The NDPSC agrees with the facilitator�s recommendation.

e.  QPAP Inclusion in the SGAT and Interconnection Agreements

WorldCom said that Qwest failed to address the question of how the QPAP
should be made a part of the SGAT, which requires Commission consideration of the
issue.

The facilitator recommended that Qwest�s 10-day comments address the SGAT
context for the QPAP and the scope of what a CLEC with an interconnection agreement
would be required to elect.  Qwest reported in its comments that the QPAP will become
Attachment K to the SGAT.  If a CLEC wants to opt-in to the QPAP, it would do so by an
amendment to its interconnection agreement.

The NDPSC agrees with Qwest�s comments regarding the inclusion of the QPAP
in the SGAT and interconnection agreements.
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f.  Form of Payments to CLECs

The QPAP provides for QPAP payments to be made by bill credit, rather than by
cash or check.  Some of the CLECs recommended that QPAP payments be made by
cash or check.  Payments to the state would be made via check or wire transfer.

The facilitator found that CLEC arguments about the administrative convenience
of requiring payment by the equivalent of cash were not persuasive.  It would be
inappropriate to require Qwest to make payments to CLECs in cases where CLECs
were not current in paying Qwest for the same kinds of services.  The facilitator
determined the QPAP provision is appropriate as it provides for a cash equivalent
transfer when there is not a sufficient CLEC amount due to offset the credit.  The
crediting approach applies to the bills issued under the SGAT or interconnection
agreement.  Any other arrangements between Qwest and a CLEC must be addressed
in the terms of those agreements, not the QPAP.  If an agreement covering different
services allows offset rights that would extend to the QPAP, the provisions of that
agreement would apply.  The facilitator recommended the QPAP should require Qwest
to provide credit information in substantially the form of the sample it provided as Exhibit
S-9-QWE-CTI-4, absent Commission consent to change it.

The NDPSC agrees with the facilitator�s recommendation regarding the form of
payment to CLECs and finds that Qwest has made the recommended addition to the
QPAP at Section 11.2.  The NDPSC finds that payments to the State of North Dakota
be made via check.

5.  Assurance of the Reported Data�s Accuracy

a.  Audit Program

Qwest said that it modeled the QPAP audit provisions after the Texas plan, and
that it included the concept of risk-based auditing as proposed in the report by Liberty
Consulting Group recommending the adoption of an ongoing monitoring program.  The
QPAP includes audits triggered by measurements that change from manual to
mechanized techniques and audits of measurements that have a high degree of risk.
Such measurements would be identified by the auditor and would be scheduled for
audit over a two-year cycle.  Qwest sought the right to select the auditor in order to
assure consistency of results and efficiency in the conduct of the audit program across
its 14 state region.

Qwest argued that CLEC-initiated audits should be subject to limitation and that
their costs should not be chargeable to Qwest in the absence of audit findings that
would raise material concerns.  Qwest proposed to limit CLEC initiated audits to two per
year, with each audit covering no more than two performance measures.  Qwest also
proposed that CLEC initiated audits be performed by the same auditor selected to
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perform the risk-based auditing to which Qwest agreed.  Qwest opposed
recommendations that it should bear at least half of all CLEC audit costs, regardless of
whether the audit finds material deficiency.  Qwest also opposed a recommendation of
Covad for audits for all �high� weighted QPAP measures that Qwest has failed regularly
to meet.

Qwest argued it should retain the internal control to manage the processes that it
uses to make performance measurements.  Qwest said its change management
governance process includes strict controls and that it will post to an external website
material changes affecting the processes, methods, and activities related to producing
performance measurements and reports.

AT&T and WorldCom proposed elimination of the restrictions on the number of
special audits that CLECs could request.  AT&T would also limit the authority of Qwest
to request audits of CLEC data and also deemed it inappropriate to disallow overlaps in
CLEC requested audits.  AT&T and WorldCom argued that allowing Qwest the right to
select an independent auditor was inconsistent with the need for independence.
WorldCom recommended that CLECs be allowed to request additional audits conducted
by the commissions as well as when CLECs can show cause for an audit.  Finally,
WorldCom also recommended a collaborative, multistate audit program, and objected to
any provision that would limit Public Service Commission powers to request
performance-measure audits.

The facilitator concluded that the QPAP provides some of the key elements of a
sound audit program but fails to create an effective and efficient overall program that will
provide adequate assurances of the continuing accuracy of underlying performance
data.  It suffers from certain gaps that would make it unreasonably difficult to identify
potential changes of consequence, it does not assure continuing attention to data
accuracy indefinitely out in the future, and it provides Qwest a degree of control over the
program that is not fully consistent with the need for complete independence of the data
auditing and testing program.  The facilitator proposed the adoption of an integrated
program in response to these concerns.  The facilitator recommended there should be a
process for brief, regular meetings between Qwest and the independent auditor to allow
Qwest, without the presence of other parties, to report on and the auditor to ask
questions about changes made in the Qwest management regime.  The auditor would
produce reports from these meetings to the commissions, and where the commissions
deem it appropriate, other participants.  Results of the meetings would permit the
auditor to make an independent assessment of the materiality and propriety of any
Qwest proposed change, including, where necessary, testing of the change details by
the auditor.

With respect to auditing and testing, Qwest accepted the two-year planning cycle
proposed by Liberty as part of its performance measures audit.  Liberty�s recommended
approach contemplated the adoption of a formal plan identifying the specific aspects of
performance measurement to be tested, the specific tests to be conducted, and the
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entity to conduct them.  Central to the plan�s cyclical approach is that higher risk areas
should be audited more frequently, but that even lesser causes of risk should be
periodically tested.  Each two-year cycle would examine the risk likely to exist across
the period and the past history of testing, in order to determine what combination of high
and more moderate areas of risk should be examined.  The first year of each
successive cycle should concentrate on areas most likely to require follow-up in the
second year.  Cycle planning should be conducted under the auspices of the
participating commissions, with detail planning recommendations to be made by an
outside auditor retained for two-year periods.  The participating commissions should
select the auditor because one of the auditors� tasks will be to recommend the
assignment of cost responsibility for CLEC-requested audits.  Furthermore, assuring
both the reality and the appearance of independence in the auditor�s test work calls for
retention by the commissions, who should be considered the clients for whom the test
work is performed.  The auditor should also assess the need for individual audits
proposed by CLECs.  These audits should be available for CLEC specific concerns or
issues not otherwise addressed by the plan for the current cycle.  The independent
auditor should review CLEC requests for audits, with dispute resolution available to any
party questioning the auditor�s recommendation.  Absent dispute, the auditor would
carry out any CLEC-requested audits whose need the auditor accepted; the parties
could ultimately accept or challenge results or the determination of need for the audit
through available dispute resolution methods.  The auditors� task should include
determining general applicability of findings and conclusions, magnitude of any payment
adjustment, and cost responsibility for the test performed, with the test being the
materiality and clarity of any Qwest non-conformance with measurement requirements.
The states can address their individual needs during the planning process, and they can
commission additional testing in the event that a commonly derived plan fails to meet
their needs.

The NDPSC finds that Qwest has included the facilitator�s recommendations for
the audit provisions in QPAP Section 15 while funding for the audit program is included
in QPAP Section 11.3. The NDPSC agrees with the facilitator�s recommendation that
state commissions be able to join with other states to oversee the QPAP auditing
function in a manner that allows each state to act independently on issues where it
might differ from other states.  However, the NDPSC believes that it should be able to
perform those functions on its own or in the absence of a multistate oversight body.

The NDPSC recommends the following language for QPAP Sections 15.1
through 15.4:

15.1 Audits of the PAP shall be conducted in a two-year cycle under the
auspices of the Commission in accordance with a detailed audit plan
developed by an independent auditor retained for a two-year period. The
Commission shall select the independent auditor with input from Qwest
and CLECs.
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15.1.2 The initial audit plan shall be conducted over two years, with audit
periods subsequent to the initial audit to be determined by the
Commission.  The Commission will determine the scope of and procedure
for the audit plan, which, at a minimum, will identify the specific
performance measurements to be audited, the specific tests to be
conducted, and the entity to conduct them. The initial audit plan will give
priority to auditing the higher risk areas identified in the OSS report. The
two-year cycle will examine risks likely to exist across that period and the
past history of testing, in order to determine what combination of high and
more moderate areas of risk should be examined during the two-year
cycle. The first year of a two-year cycle will concentrate on areas most
likely to require follow-up in the second year.

15.1.3 The Commission will attempt to coordinate its audit plan with other
audit plans that may be conducted by other state commissions so as to
avoid duplication.  The audit shall be conducted so as not to impede
Qwest�s ability to comply with the other provisions of the PAP and should
be a nature and scope that it can be conducted with the reasonable
course of Qwest�s business operations.

15.1.4 Any dispute arising out of the audit plan, the conduct of the audit, or
audit results shall be resolved by the Commission.

15.2  Qwest shall carefully document any and all changes that Qwest
makes to the Performance Measurement and Reporting System.  This
change log shall be displayed on a public website dedicated to the QPAP.
The Performance Measurement and Reporting System is defined to
include at least: elements of Qwest�s Regulatory Reporting System that
constitute the data collection programs (i.e., the software code used by
Qwest to determine which data fields are used and how they are used),
the underlying data extracted by the data collection programs and data
reference tables (e.g., USOC tables, wire center tables, etc., used in the
calculation of measurements), the data staging programs (programming
code used to organize and consolidate the data), the calculation
programming (the code used to implement the formula defined for a
measurement), and the report generation programs (including the report
format and report file creation).  This change log shall contain, at a
minimum, a detailed description of the change (in plain English); the
effects of the change, the reason for the change, the dates of notification
and of implementation, and whether the change received Commission
approval.  Qwest shall also record if the change is fundamental or non-
fundamental (see Sections 15.2.1 and 15.2.2).

15.2.1 Qwest shall be allowed to change the Performance Measurement
and Reporting System as defined in Section 15.2 in ways that are non-
fundamental (i.e. system changes for which the relevant performance data
can be replicated under the old approach) without preapproval, but shall
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promptly record these changes on the change log.  Omitted or inaccurate
changes to the change log shall result in Qwest being required to pay a
$250 fine, plus interest at the prime rate as reported in the Wall Street
Journal accrued from the time the change took effect.  The payment shall
go to the Tier 2 ND Performance Assurance Fund and does not count
against the annual cap described in QPAP Section 12.

15.2.2  Before making any changes to the Performance Measurement and
Reporting System in a manner whereby the relevant data cannot be
reconstructed under the prior approach (i.e., a fundamental change to its
measurement system), Qwest shall record the proposed change to the
change log and notify the Commission staff and the Auditor retained for
the purpose of auditing performance measurements under this QPAP to
request an evaluation of the proposed change.  The Commission staff or
the Auditor will evaluate the impact of the proposed change and report, in
writing, the results of that evaluation to the Commission and Qwest.
Qwest shall immediately post this report on the public QPAP website.
Upon receiving the report of the impact evaluation from the Commission
staff or the Auditor, the Commission shall have 15 days to take action to
prevent Qwest from making such a change and to decide on a process for
resolving the issue.  During the first seven-day period following the filing
and recording of the Commission staff or Auditor�s report, interested
parties may file comments on the proposed change and the report.  If the
Commission takes no action on the issue during the 15-day period, Qwest
shall be free to make the proposed change.

15.2.3  If Qwest makes a fundamental change pursuant to Section 15.2.2
without obtaining approval, it shall be liable for $10,000 payable to the ND
Performance Assurance Fund.  If Qwest cannot reproduce reliable
performance data, the Commission shall determine what payments are
due based upon the data collected by the affected CLECs plus interest at
the prime rate as reported in the Wall Street Journal accrued from the time
the change took effect.

15.3 In the event of a disagreement between Qwest and CLEC as to any
issue regarding the accuracy or integrity of data collected, generated, and
reported pursuant to the PAP, Qwest and the CLEC shall first consult with
one another and attempt in good faith to resolve the issue. If an issue is
not resolved within 45 days after a request for consultation, CLEC and
Qwest may, upon a demonstration of good cause, (e.g., evidence of
material errors or discrepancies) request an independent audit to be
conducted, at the initiating party�s expense.  The independent auditor will
assess the need for an audit based upon whether there exists a material
deficiency in the data or whether there exists an issue not otherwise
addressed by the audit plan for the current cycle. The Commission will
resolve any dispute by any party questioning the independent auditor�s
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decision to conduct or not conduct a CLEC request audit and the audit
findings, should such an audit be conducted. An audit may not proceed
until dispute resolution is completed. Audit findings will include: (a) general
applicability of findings and conclusions (i.e., relevance to CLECs or
jurisdictions other than the ones causing test initiation), (b) magnitude of
any payment adjustments required and, (c) whether cost responsibility
should be shifted based upon the materiality and clarity of any Qwest non-
conformance with measurement requirements (no pre-determined
variance is appropriate, but should be based on the auditor�s professional
judgment). CLEC may not request an audit of data more than three years
from the later of the provision of a monthly credit statement or payment
due date.

15.4 Expenses for the audit of the PAP and any other related expenses,
except that which may be assigned under section 15.3, shall be paid first
from the Tier 2. If Tier 2 funds are not sufficient to cover audit costs, the
Commission will develop an additional funding method, which may include
contributions from CLEC�s Tier 1 payment.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made the changes to QPAP Sections 15.1 through 15.4.

b.  PSC Access to CLEC Raw Data

QPAP Section 14.2 authorizes Qwest, upon Commission request, to provide
CLEC raw data to the Commission.  Qwest said it would be inefficient for commissions
to follow the CLEC approach, which would be to ask the CLECs directly for the
information.  AT&T asked that Section 14.2 be stricken from the QPAP because there is
not provision for maintaining confidentiality.

The facilitator determined the Commission has legitimate need for the data at
issue.  There is no sound reason for requiring them to undertake the potentially
significant burdens of seeking it from individual CLECs.  Each state has existing
procedures for the treatment of confidential information.  The facilitator recommended
the following language should be inserted into the QPAP to address confidentiality of
the data:

Pursuant to terms of an order of the Commission, Qwest may provide
CLEC specific data that relates to the QPAP, provided that Qwest shall
first initiate any procedures necessary to protect the confidentiality and to
prevent the public release of the information pending any applicable
Commission procedures and further provided that Qwest provides such
notice as the Commission directs to the CLEC involved, in order to allow it
to prosecute such procedures to their completion.
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The NDPSC agrees with the facilitator�s recommendations regarding
Commission access to CLEC raw data and finds that Qwest has added the
recommended language to QPAP Section 14.2.

c.  Providing CLECS Their Raw Data

AT&T recommended a deadline of two weeks from a CLEC�s request for Qwest
to provide a CLEC with its specific data relevant for QPAP measurement and payment
purposes.  Qwest argued that AT&T�s proposal that Qwest be obligated to provide the
data to CLECs on a firm schedule would fail to respond adequately to the factors that
could materially affect the time in which it could reasonably be provided.  Covad said
that it requires the computer code and process information underlying CLEC data in
order to reconcile its performance measurements with those of Qwest.  Qwest opposed
AT&T�s and Covad�s proposals involving Qwest�s website for posting CLEC-specific
results and data, arguing that its proposal should be considered purely voluntary
because no other BOC has been obliged to offer such a capability.  WorldCom asked
that Qwest be required to maintain electronic access to underlying records for three
years, and to keep records in an archived state for an additional three years.

The facilitator determined Qwest should be obligated to provide data as soon as
it feasibly can.  More specific deadline language would not respond to the need for
flexibility given the size or nature of the requests that Qwest may face.  The facilitator
further determined the QPAP should allow payments to be recalculated retroactively for
three years and it should require Qwest to retain sufficient records to demonstrate fully
the basis for its calculations for long enough to meet this potential recalculation
obligation.  Thus, it is sufficient to require Qwest to maintain the records in a readily
useable form for one year; it is sufficient if the remainder of the required records were
maintained in archived format.  The facilitator determined that while the use of a website
may prove useful, there is no evidence to support a conclusion that it is the only
acceptable way, or that it would even provide significant advantages over other
methods.  Covad�s request for a computer code and process information is overly
broad.  The QPAP, however, should include a provision providing that Qwest�s
distribution of CLEC-specific data must be in a form that would allow CLECs to be able
to identify its nature and content, and will be in a form to allow CLECs to undertake the
same types of calculations performed by Qwest.

The NDPSC agrees with the facilitator�s recommendations regarding providing
CLECs their raw data and finds that Qwest has made the recommended revisions to the
QPAP at Sections 14.2 and 14.4.

d.  Late Reports

WorldCom proposed a payment schedule for late, incomplete, and incorrect
reports.  Other CLECs also proposed payment schedules for such reports.  Qwest



Case No. PU-314-97-193
Section 271 Consultative Report
Page 254

defended the QPAP Section 14.3 per-day late report payment of $500 as providing
sufficient incentive to report on time, after considering the number of states for which
payments would be required and the relationship between payment amounts and the
number of days that reports are late.

The facilitator determined that requiring payments for inaccurate reports is
troublesome.  The QPAP consists of a vast number of measures; and it is not realistic to
expect that no report would ever contain a measure that will later require restatement.
A better way to deal with the accuracy of reports is to include the issue of report
accuracy into the risk analysis that will be used to formulate audit plans.  Similarly,
liquidated payments for an inability to meet deadlines for providing a CLEC with its
specific data are not warranted.  The auditing program should consider CLEC-specific
and CLEC-aggregate data in its planning.  Regarding payment levels, the facilitator
recommended that the payments in the QPAP are sufficient to deal with small delays,
but should escalate over time.  Recognizing the QPAP already includes a grace period
of one week, the facilitator recommended payments should escalate as follows:  second
week reports -- $500 per day; third week reports -- $1,000 per day; and subsequent
week reports -- $2,000 per day.  The facilitator found that Qwest remains protected
against undue growth in payments by virtue of its ability to seek a waiver of late-report
payments.

The NDPSC agrees with the facilitator�s recommendation and finds Qwest has
included the revisions implementing late report payment provisions in QPAP Section
14.3.

6.  Other Issues

a.  Prohibiting QPAP Payment Recovery and Rates

AT&T argued there should be specific language precluding QPAP recovery in
rates.  Qwest said that such language is not necessary, because the FCC has already
made it clear in prior 271 orders that QPAP payments may not be recovered in
interstate rates and noting that the New York Commission had made a similar
determination at the state level.

The facilitator determined QPAP language was not necessary on this issue
because neither the FCC nor the state commissions require guidance in how or when to
determine what to do about QPAP payment recovery in rates.

In North Dakota, Qwest�s prices for essential services are subject to price factor
regulation.  Under price factor regulation, Qwest is permitted to fully reflect in any price
for those services all increases or decreases in governmentally imposed surcharges
and any financial impact on cost of essential telecommunications services caused by
governmentally imposed changes in taxes, accounting practices, or separations
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procedures.  The NDPSC recommends that Qwest add language to the QPAP in North
Dakota confirming that it will not attempt to recovery in intrastate rates, payments made
under the QPAP.

The NDPSC finds that Qwest, in its North Dakota SGAT Sixth Revision dated
May 30, 2002, has made this commitment in QPAP Section 13.10.

b.  No-Admissions Clause

Some CLECs argued that measurements under the PID and payments based on
them should be admissible in evidence in other proceedings.  They recommended
deletion of QPAP Section 13.4.1.

The facilitator determined that Section 13.4.1 restrictions apply only to the
existence of the QPAP and to the making of payments thereunder.  They do not apply
to use of the objective information set forth in the performance reports to show what
Qwest�s performance actually was.  Given the multiple purposes of the QPAP and given
the availability of the underlying performance data for use as evidence, the facilitator
recommended that Section 13.4.1 constitutes a reasonable approach.

The NDPSC agrees with the facilitator�s recommendation.

c.  Qwest�s Responses to FCC-Initiated Changes

Qwest cited three proposed QPAP changes that Qwest said came from informal
FCC input and that Qwest noted were not objected to or commented upon at the
hearings on the QPAP.  Those changes included eliminating two families of OP-3 sub-
measures so no missed order would go uncompensated; removing the adjustment for
commission rate orders, which adjustments had the effect of reducing the total amount
of risk under the QPAP; and making two changes in the statistical values used to test
Tier 2 parity measurements.

Because there was no objection to these changes by any participant, the
facilitator recommended they should be incorporated into the QPAP.

The NDPSC agrees with the facilitator�s recommendations and finds that Qwest
has modified the Attachment 1 to reflect the OP-3 family �removal�; removed
adjustments for commission rate orders in CAP calculations reflected in QPAP Section
12.1; and reflected the statistical change to the Tier 2 parity measures in Sections 7.2
(i.e., applications of 1.645 critical value for all parity measures except MR-2 and OP-2).
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d.  Specification of State Commission Powers

Section 12.3 of the QPAP provides that a state commission may recommend to
the FCC that Qwest be prohibited from offering in-region interLATA services to new
customers in the event the annual cap is reached.

The facilitator determined that, apart from the QPAP, commissions may
recommend such relief for innumerable reasons other than the fact that Qwest reaches
the cap.  The facilitator found this section utterly valueless in providing commissions
with any power that they do not already possess.  The facilitator recommended the
provision should be stricken in order not to cloud the legitimacy of or weight to be given
any future commission action other than the ones cited in the QPAP.

The NDPSC agrees with the facilitator�s recommendation and finds that Qwest
has removed the provision from Section 12.3.

C.  Conclusion

The NDPSC recommends that Qwest�s Performance Assurance Plan be found in
the public interest.
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X.  CONSULTATIVE REPORT ON PUBLIC INTEREST

This portion of the report addresses issues concerning the Public Interest.  The
record on these issues was developed through workshops and written filings including
testimony, comments and briefs.  The NDPSC also held a formal hearing on the issues.

On October 15, 2001, the NDPSC issued a Notice of Hearing to consider
unresolved issues related to the Public Interest issue.  The hearing was scheduled for
November 8, 2001.  The hearing was subsequently continued at the request of AT&T
and rescheduled for January 28, 2002.  A formal hearing was held as scheduled
commencing on January 28, 2002, in the NDPSC hearing room, State Capitol, 12th

Floor, Bismarck, North Dakota.

On November 30, 2001 Touch America, Inc. filed comments on the public
interest issue.  On January 11, 2002 Qwest filed a Motion to Strike Comments of Touch
America, Inc.  On January 25, 2002 Touch America filed a Reply to Qwest�s Motion to
Strike Comments of Touch America, Inc.

Qwest appeared at the January 28, 2002 hearing and presented testimony and
evidence in support of its position and the facilitator�s Public Interest Report.  Qwest
also renewed its motion to strike the testimony submitted by Touch America, Inc.  The
NDPSC ruled at the hearing that Touch America�s testimony would not be received as
evidence but would be placed in the NDPSC�s public input file along with any other
comments received from nonparties.  Although AT&T appeared at the hearing on QPAP
issues it did not present testimony or argument regarding the Public Interest issues.

On February 14, 2002, Qwest filed a Post-Hearing Memorandum on Public
Interest Issues.  On February 15, 2002, AT&T filed a Reply to Qwest�s Post-Hearing
Memorandum on Public Interest Issues.  On February 25, 2002, Qwest filed a Motion
for Leave to File Response to AT&T�s Reply on Public Interest Issues and Qwest�s
Response to AT&T�s Reply to Qwest�s Post-Hearing Memorandum on Public Interest
Issues.

On March 6, 2002, AT&T filed an Offer of Supplemental Authority Regarding
Public Interest and included a copy of a February 22, 2002 recommended decision of
Administrative Law Judge Mihalchick, for the Minnesota Public Utilities Commission.
On March 15, 2002, Qwest filed a Response to AT&T�s Offer of Supplemental Authority
Regarding Public Interest.  On April 1, 2002, AT&T filed a Reply to Qwest�s Response
to AT&T�s Offer of Supplemental Authority Regarding Public Interest.

On March 21, 2002, Qwest filed a Statement of Supplemental Authority
Regarding the Public Interest and included a copy of the Order on Staff Volume VII
Regarding Section 272, the Public Interest, and Track A issued on March 15, 2002 by
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the Chairman of the Colorado Public Utilities Commission, who is the Hearing
Commissioner in charge of the section 271 docket in that state.

On May 14, 2002 AT&T filed a Motion to Reopen Proceedings in the NDPSC�s
271 investigation in order to allow the admission of additional evidence relating to
certain unfiled, secret agreements between Qwest and some new entrants.  AT&T
alleges such agreements represent Qwest�s violation of 47 U.S.C. §§ 251 and 252 and
Qwest engaged in anticompetitive and discriminatory conduct because the terms and
conditions set forth in these agreements was available only to the party CLEC and not
to other CLECs.  On June 6, 2002 the NDPSC denied AT&T�s motion to reopen
proceedings in the 271 investigation and stated that further investigation or
proceedings, if any, relating to the issues raised by AT&T concerning unfiled
interconnection agreements be held in a separate docket under the provisions of 47
U.S.C. §§ 251 and 252 and in accordance with future direction from the FCC.

On May 16, 2002 Qwest filed a revised Exhibit A to the North Dakota SGAT �
Fifth Revision dated March 15, 2002 setting forth new, lower rates for certain UNEs.  On
June 5, 2002 the NDPSC acknowledged the revised SGAT Exhibit A and allowed the
rates to go into effect on June 7, 2002.

The following is the NDPSC�s Consultative Report on Public Interest issues.

A.  Background

In addition to the Competitive Checklist items enumerated at 47 U.S.C. §
271(c)(2)(B), the Telecommunications Act requires an applicant to show that �the
requested authorization is consistent with the public interest, convenience, and
necessity.�  47 U.S.C. § 271(d)(3)(c).  The FCC has emphasized that public interest is a
separate inquiry from that to be occasioned by the competitive checklist, and addresses
this matter separately in its decisions.147

The FCC has said that compliance with the competitive checklist provides a
strong indication that long distance entry is consistent with the public interest.148

Checklist compliance, however, is not conclusive as to the public interest requirement.

The FCC�s SBC Kansas/Oklahoma Order provides a discussion of the factors to
be considered in addressing Public Interest:

�[W]e view the public interest requirement as an opportunity to review the
circumstances presented by the applications to ensure that no other

                                           
147   Memorandum Opinion and Order, Joint Application by SBC Communications, Inc., Southwestern
Bell Telephone Co., and Southwestern Bell Communication Services, Inc. d/b/a Southwestern Bell Long
Distance for provision of In-Region, InterLATA services in Kansas and Oklahoma, 16 FCC Rcd 6237,
¶273 (2001) �SBC Kansas/Oklahoma Order.�
148   SBC Kansas/Oklahoma Order at ¶266.
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relevant factors exist that would frustrate the congressional intent that
markets be open, as required by the competitive checklist, and that entry
will therefore serve the public interest as Congress expected.  Among
other things, we may review the local and long distance markets to ensure
that there are not unusual circumstances that would make entry contrary
to the public interest under the particular circumstances of these
applications.  Another factor that could be relevant to our analysis is
whether we have sufficient assurance that markets will remain open after
grant of the application.  While no factor is dispositive in this analysis, our
overriding goal is to ensure that nothing undermines our conclusion,
based on our analysis of checklist compliance, that markets are open to
competition.�149

B.  Analysis of Evidence

1.  UNE Prices

Checklist item 2 of section 271 states that a BOC must provide
�nondiscriminatory access to network elements in accordance with sections 251(c)(3)
and 252(d)(1)� of the Act.150  Section 251(c)(3) requires local incumbent LECs to
provide �nondiscriminatory access to network elements on an unbundled basis at any
technically feasible point on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory.�151  Section 252(d)(1) requires that a state commission�s
determination of the just and reasonable rates for network elements shall be based on
the cost of providing the network elements, shall be nondiscriminatory, and may include
a reasonable profit.152  Pursuant to this statutory mandate, the Federal Communications
Commission has determined that prices for unbundled network elements (UNEs) must
be based on the total element long run incremental cost (TELRIC) of providing those
elements.153

AT&T contended that recurring and nonrecurring UNE prices exceed Qwest�s
retail rates, which causes the failure of Qwest�s retail markets to be open to competition.

                                           
149   SBC Kansas/Oklahoma Order at ¶267.
150 47 U.S.C. § 271(B)(ii).
151 47 U.S.C. § 251(c)(3).
152 47 U.S.C. § 252(d)(1).
153 Local Competition First Report and Order, 11 FCC Rcd at 15844-46, paras. 674-679; 47 C.F.R.
§§ 51.501 et seq.  See also In re Deployment of Wireline Services Offering Advanced
Telecommunications Capability, CC Docket No. 98-147, and Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and
Fourth Report and Order, 14 FCC Rcd 20912, 20974, para. 135 (Line Sharing Order) (concluding that
states should set the prices for line sharing as a new network element in the same manner as the state
sets prices for other UNEs).
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Said another way, AT&T alleges that so long as Qwest�s wholesale prices for network
elements exceed the retail prices available to Qwest�s retail customers, it will be
impossible for CLECs to compete.  The Commission notes that, for approximately
198,000 of 227,321 access lines in Qwest�s service area in North Dakota, Qwest�s
deaveraged UNE price is below Qwest�s residential service price.

AT&T cited a state-by-state comparison of 1FR rates against established
wholesale prices in support of its position.  AT&T said this comparison shows that local
entry is unprofitable on its face at prevailing UNE prices.  The NDPSC recently
reviewed, in its Case No PU-314-99-119 Qwest�s prices for residence telephone service
in North Dakota and determined, on September 20, 2000, that a price of $17.76 per
month does not exceed the average cost of local residential service provided by U S
WEST in North Dakota, as calculated under a representative embedded cost
methodology, including shared and common costs.  Qwest�s current 1FR prices reflect
Qwest�s embedded cost of providing 1FR service (U S WEST Communications, Inc., SB
2420 Residential Price Changes, Case Nos. PU-314-99-119 and 284).

On May 16, 2002 Qwest filed a revised Exhibit A to the North Dakota SGAT �
Fifth Revision dated March 15, 2002 setting forth lower rates for unbundled loop
recurring charges.  Qwest�s UNE monthly prices for a Zone 1, Zone 2, and Zone 3 two-
wire unbundled loop are proposed at $14.78, $24.92, and $56.44 respectively.  The
NDPSC acknowledged the revised SGAT Exhibit A and allowed the rates to go into
effect on June 5, 2002 as provided for under Section 252 (f) of the Telecommunications
Act of 1996.

Qwest states that the FCC has already determined that the ability of CLECs to
profit after leasing UNEs is irrelevant.  The only test is whether the prices for UNEs are
cost based.

The facilitator determined that the issue of whether UNE pricing meets the
standards of the Act remains one for the states to address through some other means.
The facilitator further determined that AT&T�s argument that the 1FR rate comparison
demonstrates that Qwest�s local markets are closed to competition is not persuasive for
many reasons.  First, it fails to recognize local rates consist of much more than the
basic monthly charge for service.  Vertical features and intrastate toll and access charge
revenues must also be considered.  Second, AT&T�s analysis did not consider the
existence of resale as an option for certain service classes that do not lend themselves
to economical competition through the use of UNEs.  Third, AT&T provided no evidence
of business rates.  Fourth, AT&T did not address the issue of what subsidies might be
available to it in the event that it should serve qualifying residential lines through
facilities based competition.

The facilitator concluded that the revenue analysis presented by AT&T was
incomplete and therefore of inconsequential value in assessing the state of local
markets in Qwest�s local exchange serving areas.  Moreover, the FCC has held that the
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Act requires a review of whether rates are cost based, not whether a competitor can
make a profit by entering the market.154

The NDPSC agrees with the facilitator�s determination.

a.  Calculation of Current Wholesale Rates

Qwest�s current wholesale rates in North Dakota were developed through
arbitration between AT&T and U S WEST and the arbitrated interconnection agreement
was approved by the NDPSC in Case No. PU-453-96-497.

AT&T calculated wholesale discount rates base on three versions of its Simplified
Avoided Cost Study (SAC), which develops a wholesale rate by determining the amount
of avoided costs that will reasonably be avoided by U S WEST in a wholesale business
environment and divides the avoided costs by revenues.  The facilitator determined that
all AT&T�s SACs were embedded cost studies.

U S WEST provided an avoided cost study based on Total Element Long Run
Incremental Costs (TELRIC) and also provided an avoided cost study based on
embedded costs.  U S WEST divided its services into six product categories in both
studies, identified all retail elements in each category, determined the avoided retail
costs for each category, and determined a wholesale discount for each category in each
of the two studies.

The Arbitrator had a number of problems with both AT&T and U S WEST studies
(p41), and did not agree with either party�s proposed rates (p42).  The Arbitrator was of
the opinion that AT&T�s proposed discount rate overstates the avoided cost while U S
WEST understates it.  For the interim, the Arbitrator used AT&T�s proposed rates with
some adjustments.

b.  Pricing of Unbundled Network Elements and Cost Methodology

Qwest�s current UNE prices in North Dakota, with the exception of deaveraged 2-
wire unbundled loop UNE prices in this report, were developed through arbitration
between AT&T and U S WEST and the arbitrated interconnection agreement was
approved by the NDPSC in Case No. PU-453-96-497.

AT&T proposed using the Hatfield Model Version 2.2, Release 2 for determining
U S WEST�s TELRIC in North Dakota.  AT&T contends the Hatfield Model uses the best
technology, least cost, and long run incremental costs in developing its estimate of
TELRIC.  U S WEST proposed using the RLCAP model to provide estimates of the
costs of unbundled loops, unbundled ports, and other network features.  U S WEST
used its existing network to model its TELRIC.

                                           
154   SBC  Kansas/Oklahoma Order at ¶92.
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U S WEST contended that the Hatfield Model is unreliable because it uses
unrealistic inputs and algorithms.  U S WEST argued that AT&T made incorrect
assumptions and thus used incorrect inputs for sharing, depreciation rates, placement
costs, distribution lines, DS1 service and DS3 service loops, and cost of capital.  In
addition U S WEST argued that there are over 400 inputs in the Hatfield Model that had
not been specifically tailored to the North Dakota experience and that the cost of the
drop and the NID is understated; the overhead factor is improperly reduced; the network
operations factor is arbitrarily reduced; and the tax factor is incorrect.

AT&T contended that the RLCAP model is based on inaccurate engineering
assumptions and included costs of unnecessary facilities and is not specific to North
Dakota.  AT&T argued the RLCAP problems result from 1) failure to include appropriate
mix in easy/difficult placement mix; 2) inappropriate buried cable placement cost; 3)
planning fill factor that is too low; 4) annual cost factor that is too high; 5) facility lives
that are too short; and 6) a cost of money that is too low.

The Arbitrator determined that, because of the limited time to review the studies
and because the NDPSC had opened a proceeding specifically for the review of U S
WEST cost studies, he would not adopt any one specific TELRIC method in the
arbitration proceeding. (p. 72).  Though the Arbitrator had not adopted a specific
TELRIC methodology, the Arbitrator utilized the Hatfield Model to develop interim prices
for unbundled network elements.  The Arbitrator used the Hatfield Model cost estimates
for the base line and adjusted these estimates using certain U S WEST assumptions for
inputs in the Hatfield Model that the Arbitrator believed were appropriate.  The Arbitrator
required that AT&T recalculate the Hatfield model using some of U S WEST�s
assumptions and the results of the recalculation would serve as the interim TELRIC in
North Dakota.

On January 8, 1997, the NDPSC opened Case No. PU-314-97-12 to determine
the permanent rates for unbundled network elements.  No permanent rates were
determined in that proceeding.

On May 14, 1997, the parties filed an Interconnection Agreement that
incorporated the Arbiter�s findings.  The NDPSC adopted the Arbitrator�s decision
without modification on June 23, 1997.  The NDPSC found that �the prices set forth in
the Agreement have not been shown to violate 252(d) of the Act.  The prices set in the
Agreement shall be used as interim prices, subject to true up upon the completion of the
Commission�s cost study for U S WEST��

On July 23, 1997, U S WEST filed with the United States District Court for the
District of North Dakota Southwestern Division a Complaint for declaratory and
injunctive relief from the NDPSC�s order adopting the Arbitrator�s decision and
Interconnection Agreement.  U S WEST stated in part that �the rates adopted in the
arbitration at issue in this Complaint are interim rates until the final prices and discounts
are established in the separate PSC proceeding.�  �The Agreement contains prices for
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unbundled network elements that fall short of allowing U S WEST to recover its costs.
Further, it contains an average wholesale discount rate to be applied to U S WEST�s
sale of wholesale services that will prevent U S WEST from recovering its costs.�  �In
each instance, the prices and rates at issue do not allow U S WEST to recover the
actual costs it incurred to build its North Dakota network and are directly contrary to the
statutory pricing mandates of the Act.  Further, the pricing provisions were not
supported by the evidence presented in the arbitration and are unlawful.  Nonetheless,
because the prices for unbundled network elements and discounted wholesale services
are interim prices pending the completion of the NDPSC�s pending interconnection cost
docket, U S WEST is not challenging those prices in this Complaint except as set forth
below.�

c.  Deaveraging the Price of the 2-wire Unbundled Loop UNE

Also in Case No. PU-314-97-12, the NDPSC considered the deaveraging of the
existing interim prices of unbundled network elements.  The Commission determined
that only the 2-wire unbundled loop UNE would be deaveraged since it is the most
significant portion of the total cost of providing local telephone service and because it is
the UNE with the most significant variance in cost.

U S WEST proposed three deaveraged price zones consisting of wire centers
grouped by community of interest.

AT&T proposed to assign wire centers to one of three cost zones based on the
relative cost differences between wire centers for the unbundled loop.  AT&T advocated
the use of the HAI model to determine the relative cost difference between wire centers
which would be applied to the established statewide average loop cost to determine
UNE loop prices for three deaveraged zones.  Wire centers with similar costs would be
aggregated into each zone.

Results of the Synthesis Model were also considered as a guide to deaveraging
into rate zones.

Consolidated Communications Networks, Inc. (CCNI) expressed its concern that
AT&T�s proposal would increase CCNI�s rates to its customers and would stifle growth.
CCNI alleged that the result of AT&T�s proposal would be that competition would be
limited to business customers only, outside of the three large cities.

The parties offered a stipulation setting forth stipulated interim prices for the 2-
wire unbundled loop UNE for three groupings of wire centers.  The stipulation did not
adopt or recognize any particular costing methodology or price deaveraging
mechanism.

The NDPSC accepted the stipulation on an interim basis.  The NDPSC also
found that additional investigation is needed to determine the appropriate methodology
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and alternatives to develop a permanent price for geographically deaveraged unbundled
network elements.

Case No. PU-314-97-12 was closed on March 28, 2001.  There were no further
determinations concerning the prices for interconnection, network elements or resale
services.

d.  Revised SGAT Rates / Benchmark Prices

On May 16, 2002 Qwest filed a revised Exhibit A to the North Dakota SGAT �
Fifth Revision dated March 15, 2002 setting forth lower rates for end office call
termination recurring charges, tandem switching recurring charges, unbundled loop
recurring charges, loop installation nonrecurring charges, 2-wire distribution subloop
recurring charges, DS1 capable feeder subloop recurring charges, line sharing recurring
charge, shared transport recurring charge, local tandem switching recurring charge,
local usage recurring charge, and enhanced extended loop (EEL) recurring charges.
The NDPSC acknowledged the revised SGAT Exhibit A and allowed the rates to go into
effect on June 7, 2002 as provided for under Section 252 (f) of the Telecommunications
Act of 1996.

e.  New Cost Proceeding

On July 7, 2001, Qwest petitioned the NDPSC to open a proceeding to review
Qwest�s prices for interconnection, network elements and resale services as set forth in
Qwest�s SGAT.  On July 10, 2001, the NDPSC granted Qwest�s petition and opened an
investigation.  Qwest asks the NDPSC to determine 1) whether its prices for
interconnection are just, reasonable and nondiscriminatory based on total element, long
run incremental costs including a reasonable profit; 2) whether its wholesale prices for
resale services are based on retail rates excluding any portion thereof attributable to
marketing, billing, collection and other costs that will be avoided by Qwest; and 3)
whether companies subject to existing interconnection agreements with Qwest
containing interim prices established in the AT&T Interconnection Arbitration, Case No.
PU-453-96-497, be required to �true-up� revenues based upon prices approved in this
proceeding.  Qwest proposes prices based on the use of its Integrated Cost Model
(�ICM�) and other cost models.

The NDPSC will establish a procedural schedule in the new cost investigation in
the near future.

2.  Intrastate Access Charges

AT&T testified that Qwest�s intrastate access charges in the seven participating
states range from 1.25 to 4.91 cents per minute, while the FCC has established rates at
0.55 cents per minute as a cost based target for interstate access rates.  AT&T argued
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that Qwest�s intrastate access rates, priced significantly above cost, provide it with a
source to subsidize its other products and services.  Were Qwest to enter the interLATA
long distance market without first moving its access charges close to cost, it would be
able to bundle its local service with a long distance offering then set its interLATA rates
close to its price for switched access, and literally squeeze competitors out of both the
local and long distance markets.  The result, rather than fostering and encouraging
competition, will be the remonopolization of the local and long distance markets.

Qwest said it is sufficient that its 272 interLATA affiliate pay the same access
rates as Qwest charges to competitors.

The facilitator noted that since the adoption of the Telecommunications Act of
1996, there has been recognition that the introduction of competition and the
maintenance of rates substantially in excess of costs would be problematic.  The
challenge has been to assure that those �subsidies� that remain important are
structured in a way that makes them more compatible with competitive pricing.  The
facilitator observed that an examination of how intrastate costs are recovered and how
any added margins are distributed is self-evidently critical to assuring that undesirable
barriers to competition are avoided.  The facilitator left to the participating commissions
an analysis of how far they feel their states have come in leveling the competitive
playing field in a manner they consider to be consistent with public policy in their
jurisdiction.

North Dakota law classifies intrastate switched access as an essential service,
while special access (aka private transport) is classified as a nonessential service.
North Dakota law provides a rebuttable presumption that prices, for essential services,
that were in effect on July 1, 1989 are fair and reasonable and became subject to
N.D.C.C. § 49-21-06.  Prices for essential services on July 1, 1989 became subject to
price factor regulation.

Effective August 1, 1999 Qwest raised residence rates to $15.50 per month as
allowed under North Dakota Senate Bill 2420 and reduced switched access rates and
intraLATA toll rates to offset the revenue increase from increased residence rates.  The
same statute authorized Qwest to raise residence rates to approximately $18.00 per
month effective July 1, 2000 with an offset to the revenue increase through reductions in
switched access rates and intraLATA toll rates.  This statute resulted in approximately
40 percent reductions in Qwest switched access prices during 1999 and 2000.

Qwest argues that, to the extent Qwest�s intrastate access charges or other retail
prices exceed Qwest�s cost of providing those services, those prices provide an
opportunity for CLECs to compete in the local market profitably while providing
competitive pressure on Qwest�s prices.

The NDPSC agrees with the facilitator�s conclusion and finds that North Dakota
has made substantial progress in leveling the competitive playing field in a manner that
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is consistent with the public policy of this jurisdiction as established by the North Dakota
Legislature.

3.  Post-Entry Assurance Plan

A number of participants addressed the need to assure there exists a sound
performance assurance plan.

Qwest�s Performance Assurance Plan (QPAP), with changes recommended by
the facilitator and/or the NDPSC in another part of the NDPSC consultative report to the
FCC, will provide incentives to assure that Qwest�s local exchange markets remain
open after it may receive 271 approval from the FCC.

4.  Lack of Competition

The New Mexico Advocacy Staff argued that Qwest�s New Mexico local market
has not been shown to be open due to the lack of competition in sizeable amounts.
Other parties made similar arguments citing the same evidence that was examined in
considering satisfaction of Track A requirements.

The facilitator observed:

�We must be careful not to confuse the issue of whether the door to the
�room� where CLECs will compete is open with the issue of whether it is
occupied by them.  The Track A and B construct established by the
Congress clearly implies that the more precisely defined requirements of
Section 271 can be met in an empty room, provided we are certain that
the door has been unlocked.�

The facilitator determined that the generality of the Public Interest requirement
cannot seriously be argued to impose an explicit or implied minimum market penetration
test, which was discussed at length in the report addressing Track A.  The facilitator
previously concluded that market penetration in the seven multistate workshop states is
lower than in a number of states where 271 authority has been given, but is not out of
line with the level of entry shown by evidence in some states.

Even though there may be no explicit or implied minimum market penetration test
imposed by the Public Interest requirement, Qwest has provided evidence to show that
the level of competition in North Dakota is proportionately higher than that in most of the
other seven multistate workshop states.  Using Qwest�s September 2001 data, as a
percentage of the 227,321 total access lines in Qwest�s service territory, Qwest
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continues to serve 79.7 percent (181,209 lines), yielding a CLEC market penetration
rate of 20.3 percent (46,112 lines).155

The facilitator added that issues as to the use of competitive levels as evidence
of whether entry has been suppressed by a failure to make local markets open were
fully addressed in prior workshops and no new or unique circumstances were
demonstrated to exist here.

The NDPSC agrees with the facilitator�s findings and conclusions.

5.  Prior Qwest Conduct

AT&T cited what it saw as a pattern of past and continuing Qwest conduct that
violated: (a) the pre-271 approval limits on in-region, interLATA service; and (b) Qwest�s
obligations to provide wholesale services to CLECs.

The facilitator and the Commission previously addressed the significance to be
attached to Qwest�s past provision of services deemed by the FCC to constitute in-
region, interLATA service, under the unresolved Separate Affiliate Requirement issue of
the Group 5 Report.  The facilitator recommended, and the Commission agreed, that
the nature of those violations should not be predictive of Qwest�s conduct after 271
approval may be granted.  Consequently, the facilitator recommended that the prior
history of Qwest�s performance in this regard does not demonstrate the kind of unique
circumstances to find that Qwest�s entry into the in-region, interLATA market would
contravene the public interest.

AT&T also cited a number of circumstances that it claimed demonstrated that
Qwest does not meet its section 251 and section 252 requirements in providing
wholesale services to CLECs.  None of those cited instances involved conduct in North
Dakota.  The facilitator determined the examples did not provide substantial evidence of
a predictive, patterned refusal or inability of Qwest to comply with its wholesale service
obligations in the past.  The facilitator found these examples were insufficient to
demonstrate a pattern of past abuse that is either: (a) insufficiently mitigated by a
resolution of disputed issues in prior workshops, (b) so severe as to give reason to
doubt the ability of an otherwise effective QPAP to mitigate, or (c) otherwise so
pervasive and significant as to call into question the public interest of permitting Qwest
to enter the in-region, interLATA market.

The NDPSC agrees with the facilitator�s determination that these examples are
insufficient to demonstrate a pattern of past abuse that is either: (a) insufficiently
mitigated by a resolution of disputed issues in prior workshops, (b) so severe as to give

                                           
155 See also Consultative Report of the North Dakota Public Service Commission, Consultative Report on
Group 5 Issues, A.  Track A Requirements, 3. Analysis of Evidence on Unresolved Issues, (i) Market
Share of Competing Providers.
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reason to doubt the ability of an otherwise effective QPAP to mitigate, or (c) otherwise
so pervasive and significant as to call into question the public interest of permitting
Qwest to enter the in-region, interLATA market.

On May 22, 2002, AT&T filed a Motion to Reopen Proceedings in the North
Dakota Section 271 Compliance Investigation in order to allow admission of additional
evidence relating to certain unfiled, secret interconnection service agreements between
Qwest and some CLECs.  AT&T alleges that these agreements were not filed, as they
should have been under 47 U.S.C. § 252, which therefore made the terms and
conditions set forth in those agreements available only to the party CLEC and not to
other CLECs.  AT&T alleges this conduct is a violation of the discriminatory provisions
of 47 U.S.C. §251(b) and 47 U.S.C. §251(c).

At the NDPSC June 5, 2002 Informal Hearing, AT&T argued that secret
agreements were negotiated between Qwest and some CLECs.  AT&T stated that
those agreements were required to be filed under 47 U.S.C. §§ 251 and 252.  AT&T
argued that, because Qwest failed to file those agreements, it is in violation of federal
law and possibly state law.  AT&T added that Qwest�s violation of federal law should be
considered by the NDPSC in its Section 271 proceeding because Qwest has thereby
unlawfully discriminated against some CLECs in favor of others and has not given the
same terms and conditions to all CLECs on a nondiscriminatory basis.

Qwest argued that federal law does not clearly define the type of agreements
that should be filed under Section 252.  Qwest stated that it has petitioned the FCC for a
declaratory ruling to clarify the types of interconnections agreements that must be filed
under Section 252.  Qwest stated that a determination of the issue comes down to
whether the agreements cited by AT&T constitute agreements that must be filed under
Section 252.  Qwest argued that such a determination should not be the subject of this
Section 271 proceeding.

The NDPSC determined that such complaint would not be considered in the
North Dakota Section 271 Compliance Investigation but that any further investigation or
proceeding relating to the issues raised by AT&T in its Motion be heard in a separate
docket under the provisions of 47 U.S.C. §251 and §252 and in accordance with future
direction from the FCC.

6.  Structural Separation

AT&T argued for structurally separating Qwest�s wholesale and retail operations
to end what it deemed a fundamental conflict of interest between Qwest�s relationship
with its retail customers and its relationship with its wholesale customers.  Sprint joined
in AT&T�s structural separation argument.

Qwest argued there is no statutory authority allowing for structural separation,
and that neither the FCC nor any state has required it.
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The facilitator determined the issue is whether, in the absence of structural
separation, Qwest�s 271 approval would meet the public interest test.  The facilitator
concluded that structural separation would do nothing to change the motivations in
question, nor would it mitigate the consequences of acting on those motives.  Only a
spin-off of an incumbent�s wholesale and retail operations will do that.  Changing the
Qwest entities that interface with each other from work groups, departments or
divisions, on the one hand, to separate corporate entities on the other hand, will
occasion no change in the nature or extent of the diligence required to deter, detect,
and sanction inappropriate interactions.  Structural separation will only increase the
transaction costs that will inevitably follow corporate separation.  Structural separation
having no connection with deterring, detecting or sanctioning failures to conform to rules
about self-dealing, the facilitator categorically recommended that structural separation
be rejected as a solution.

The NDPSC agrees with the conclusions and recommends that structural
separation be rejected as a solution.

7.  Sustained Checklist Compliance

Ascent commented that a public interest showing requires that Qwest be
required to sustain compliance with the checklist over a period that is characterized by
�a robust and thriving competitive local market.�

The facilitator noted the FCC has not adopted a requirement that there be a
minimum period of time across which Qwest should have to demonstrate checklist
compliance.  The facilitator recommended that it is both adequate and preferable to rely
instead upon a sound PAP, as opposed to a history of compliance, as the means for
assuring that markets will remain open.

The NDPSC agrees with the facilitator�s conclusions.

8.  Inducing Competition

Qwest cited a report of the New York Public Service Commission, which noted
that CLEC market share increased by 130% in the year following the FCC granting 271
approval there.  Qwest also cited the FCC conclusion expressed in the Bell Atlantic-
New York (Verizon) 271 Order, that additional competition in interLATA
telecommunications markets generally promotes the Public Interest.

The facilitator noted that the market size, demographics, and geography of New
York differ from those of the states participating in these workshops. Nonetheless, the
facilitator determined there is reason to believe that the opening of the in-region,
interLATA market to Qwest will have the effect of inducing carriers in that market to
accelerate their efforts to enter the local exchange market.  The service bundling
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concept will require a response by CLECs.  If Qwest�s markets are open, the
Commission would be correct to consider the potentially beneficial effect that Qwest�s
271 approval will have on growing competition in the local exchange market.

The NDPSC agrees with the facilitator�s conclusions.

9.  Other Issues

The participants of the multi-state workshop raised a number of other issues that
were addressed in other workshops.  Those issues include the OSS test, DSL and
advanced services, and change management.  The results of the OSS Test are being
conducted under the auspices of the ROC and will come before this Commission later.
Advanced services were considered in the emerging services workshop and the report
on that workshop addressed the issues in detail.  Qwest�s change management process
will be the subject of further consideration by the Commission at a later hearing.

C.  Conclusion

Qwest�s requested authorization for entry into the in-region interLATA market
should be deemed consistent with the Public Interest, Convenience and Necessity
provided that Qwest incorporates the recommendations made by the facilitator and/or
the NDPSC in this consultative report.
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XI.  CONSULTATIVE REPORT ON DATA RECONCILIATION

A.  Background

On February 14, 2002, the NDPSC issued a Notice of Hearing and a formal
hearing was held as scheduled on March 18-19, 2002, in the NDPSC hearing room,
State Capitol, 12th Floor, Bismarck, North Dakota.  The NDPSC stated that it would
consider Qwest�s commercial performance and the data reconciliation review conducted
by Liberty Consulting Group.

Qwest appeared at the hearing and presented evidence in support of its position.
AT&T also appeared and offered testimony.  On April 16, 2002, Qwest and AT&T filed
proposed consultative reports.

To respond to arguments about the accuracy of Qwest�s performance data,
Qwest agreed to participate in data reconciliation as an adjunct to the audit.  In August
2001, the ROC asked Liberty Consulting Group (�LCG�) to conduct data reconciliation
as an extension of the performance measures audit.  The data reconciliation process
was designed to determine whether any of the information provided by CLECs
demonstrated inaccuracy in Qwest�s reported performance results as these measures
were defined in the PID.   Any CLEC involved in any aspect of Section 271 proceedings
anywhere in Qwest�s region had an opportunity to identify PIDs that they thought were
generating inaccurate information.  Three CLECs � AT&T, WorldCom and Covad �
sought reconciliation of PIDs around four different products:  interconnection trunks,
analog loops, 2-wire non-loaded loops and line sharing.

B.  Analysis of Evidence

The reconciliation process began in September 2001.  LCG issued six Data
Reconciliation Reports, each based on a detailed order-by-order review of various
records.  In total, LCG analyzed about 10,000 orders on trouble tickets.

LCG issued its first five data reconciliation reports using data from Arizona,
Colorado, Nebraska and Washington.  Since the hearing, LCG issued its report for
Oregon.  Although reconciliation work is ongoing in Utah and Minnesota, Mr. Stright
from LCG testified that in his opinion the data reconciliation work completed by LCG to
date is representative of what LCG will find in these remaining states.  However, Mr.
Stright also admitted that it might, in the evaluation of the data for the remaining states,
identify other problems with the accuracy and reliability of Qwest�s performance data.
AT&T commented that, in fact, LCG�s Oregon report identified two new problems not
previously reported upon.  Also, Mr. Stright testified that it is premature to draw an
overall conclusion regarding the reliability of Qwest�s reported performance data.
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As a result of the review of the Arizona, Colorado, Nebraska, Washington, and
Oregon data, LCG issued one Exception and 13 Observations to Qwest�s performance
data, of which the Exception and 11 Observations have since been closed.  Six of the
Exceptions and Observations were system-related problems that Qwest has since
remedied.  The other six issues were problems related to human error, two of which
were still open.   Before LCG closed an Observation or Exception, LCG required
evidence to establish that Qwest had improved its procedures and processes to
minimize or, when possible, eliminate the likelihood of recurrence of the error.
However, AT&T reminds the NDPSC that LCG testified it was not able to verify the fixes
for many of the problems it has identified.

Qwest stated that the two Observations that remained at the hearing concern
incidents of human error, which does not degrade Qwest�s performance results.
Observation 1036, which closed in the Oregon Report, concerned human error on the
issue of interconnection trunk reterminations.  The second outstanding issue,
Observation 1031, related to service order miss codes in which Qwest improperly
determined that a due date was missed for customer reasons.  In reality, the problem
orders were missed for Qwest reasons.

AT&T argued that the reliability of Qwest�s performance data remains an open
issue that will not be settled until the completion of both the LCG data reconciliation
effort and KPMG�s independent calculation of performance results for the pseudo-
CLEC.  As part of the ROC-OSS test KPMG will be validating Qwest�s data in the OSS
test by comparing KPMG�s independently calculated PID results for the pseudo-CLEC
to the Qwest PID results for the pseudo-CLEC.  AT&T argues that the NDPSC should
not make a final determination as to the accuracy and reliability of Qwest�s performance
results until Liberty completes its data reconciliation effort and KPMG has completed its
data verification.

As noted previously, on May 28, 2002 KPMG issued its Final Report on the ROC
OSS test.  On June 3, 2002, Qwest filed a Supplemental Consultative report reflecting
its commercial performance through April 2002, which included copies of the LCG�s
remaining data reconciliation reports for Oregon, Utah and Minnesota.

C.  Conclusion

After reviewing the evidence submitted by LCG, and arguments of both Qwest
and AT&T, the NDPSC concludes that Qwest�s audited and reconciled performance
results demonstrate that the NDPSC can rely on Qwest�s performance data to evaluate
whether Qwest satisfies Section 271 of the Act.

The KPMG evaluation will be considered under the ROC OSS Test section of
this report.
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XII.  CONSULTATIVE REPORT ON COMMERCIAL PERFORMANCE

A.  Background

On February 14, 2002, the NDPSC issued a Notice of Hearing and a formal
hearing was held as scheduled on March 18-19, 2002, in the NDPSC hearing room,
State Capitol, 12th Floor, Bismarck, North Dakota.  The NDPSC stated that it would
consider Qwest�s commercial performance and the data reconciliation review conducted
by Liberty Consulting Group.

Qwest appeared at the hearing and presented evidence in support of its position.
AT&T also appeared and offered testimony.  On April 16, 2002, Qwest and AT&T filed
proposed consultative reports.  On June 3, 2002, Qwest filed a Supplemental
Consultative report reflecting its commercial performance through April 2002.

On July 20, 2001, the FCC issued its Order approving the Section 271
application by Verizon for Connecticut.  In Appendix D to that Order, the FCC
summarized the standards it applies in Section 271 proceedings.  The FCC noted that
when, as here, parity and benchmark standards are developed through open
proceedings with input from the incumbent and competing carriers, those standards
represent informed and reliable attempts to objectively measure compliance with the
Act.

Thus, to the extent there is no statistically significant difference between a
BOC�s provision of service to competing carriers and its own retail
customers, the Commission generally need not look any further.  Likewise,
if a BOC�s provision of service to competing carriers satisfies the
performance benchmark, the analysis is usually done.

Connecticut Order at Appendix D-5, ¶ 8.  Even when statistically significant
differences in performance exist, the Commission may "conclude that such differences
have little or no competitive significance in the marketplace.  In such cases, the
Commission may conclude that the differences are not meaningful in terms of statutory
compliance."  Id.  Moreover, when "there are multiple performance measures
associated with a particular checklist item, the Commission considers the performance
demonstrated by all the measurements as a whole.  Accordingly, a disparity in
performance for one measure, by itself, may not provide a basis for finding
noncompliance with the checklist."  Id. ¶ 9.

B.  Analysis of Evidence

AT&T stated that Qwest�s commercial performance with respect to unbundled
loops (checklist item 4) and resale (checklist item 14) represents the most likely to affect
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CLECs and end user customers in North Dakota.  Competitors in North Dakota use
these products in the greatest volumes.  In addition, other functions that CLECs need to
adequately provide service to, and inform, its customers include Qwest�s OSS, ordering
status information, and accurate billing information (all checklist item 2 functions).

As of the NDPSC hearing on March 18, 2002, AT&T agreed that, conditioned
upon the conclusion of the OSS test, including the KPMG data reconciliation as well as
conclusion of the Liberty Consulting reconciliation process, that Qwest is satisfying its
performance obligations with respect to checklist items 3, 6, 7, 8, 9, 10, 11, 12, and 13.
AT&T believes that, for checklist items 1 (interconnection and collocation) and checklist
item 5 (transport), the activity in North Dakota is not significant enough and that the
record must be updated with regional data or test data in order to draw conclusions
about performance.  AT&T does not believe Qwest has satisfied its performance
obligations with respect to checklist items 2, 4, 14.

1.  Checklist Item Number 1 � Interconnection and Collocation.

a.  Interconnection

Checklist Item 1 requires Qwest to provide CLECs with interconnection in
substantially the same time and manner as it provides similar services to its retail
customers. Interconnection concerns the mutual exchange of traffic between Qwest and
CLECs.  Interconnection is measured by trunk blockage, interconnection trunk
installation and interconnection trunk repair.

Qwest�s trunk blockage on CLEC interconnection trunks to Qwest tandem offices
for the months of January 2002 through April 2002 was non-existent, well below the
ROC�s 1% benchmark.  Ex. 1156 at 20, NI-1A.  Similarly, trunk blockage on CLEC
interconnections trunks to Qwest end offices was also non-existent, Id., NI-1B.

Qwest�s trunk installation performance also met the ROC standards.  Qwest met
100% of its installation commitments to CLECs in each of the last four months, with an
average interval between 8 and 18 days.  Id. at 21, OP-3 & OP-4.  The intervals were at
parity with retail performance in each month.  Id.  Trunk installation quality was excellent
as well, as 100% of the newly installed trunks did not experience any trouble within 30
days.  Id., OP-5 & OP-5*.

The rate of trouble reports for interconnection trunks has been low�0.03% (3 in
10,000 trunks) during each of the last three months.  Id. at 25, MR-8.  Qwest cleared
100% of CLEC trouble reports within four hours during each of the last three months. Id.

                                           
156   Ex. 1 to Qwest Corporation�s January 2002-April 2002 Performance Data for North Dakota as
Reported under the ROC created Performance Metrics.
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at 24, MR-5.  The mean time to restore service for CLECs was less than two hours.  Id.,
MR-6.

AT&T argued that the Commission should not give Qwest credit for provisioning
and repairing various services such as interconnection trunks that have low volumes in
North Dakota.  The NDPSC, however, finds that the strongest indicator of Qwest�s
performance and ability to provide wholesale services in North Dakota is its provision
and repair of such services in response to actual CLEC demand.  In many instances,
this level of demand is likely representative of a reasonably foreseeable expectation of
future CLEC demand for such services considering the number of access lines in
exchanges where Qwest provides services.  To the extent low volumes are reflective of
little activity by CLECs regarding a particular service, the Commission will consider, as
recommended by both Qwest and AT&T, Qwest�s regional performance as indicative of
its ability to provide the service in North Dakota if requested.

The Commission finds Qwest meets the performance requirements of the Act
with regard to interconnection.

b.  Collocation

Collocation allows CLECs to place equipment in a Qwest premises (primarily
central offices) for the purpose of interconnection or accessing UNEs.  Recently, in
response to two collocation decisions from the FCC, the ROC significantly revised the
collocation PIDs. The revised PIDS set installation intervals of 90 days when the
collocation is forecasted, and 120-150 days when no forecast is provided (depending on
whether major infrastructure modifications are necessary).  The PIDs also set a 10-day
benchmark for feasibility studies.

Although Qwest had little performance data to report in North Dakota for January
2002 through April 2002, Qwest�s regional results demonstrate that from January 2002
through April 2002, Qwest met the 90- 120- and 150-day installation benchmarks, with
average intervals shorter than the ROC-set benchmark.  Ex. 2 at 33,157 CP-1A to 1C.
Qwest completed 100% of its installation commitments for collocations on time.   Ex. 2
at 33-34, CP-2A to 2C.

Feasibility is the second measurable component of collocation.  In the first 10
days of the installation interval, feasibility studies are completed and Qwest is required
to inform CLECs whether the requisite central office contains adequate space and
power to meet the CLEC�s request.  Qwest�s regional data demonstrates that in the
months of January 2002 through April 2002, Qwest met the collocation feasibility
obligations 100% of the time. Ex. 2 at 34, CP-4.  Qwest�s performance exceeds the

                                           
157 Ex. 2 to Qwest�s January 2002-April 2002 Performance Data for North Dakota as Reported under the
ROC created Performance Metrics.
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ROC�s 90% benchmark. Moreover, Qwest provided these feasibility studies in less than
9.5 days each month, besting the ROC�s 10-day benchmark. Id., CP-3.

Given that Qwest is consistently meeting or exceeding the standards contained
in the ROC PIDs, the Commission finds that Qwest satisfies the collocation
requirements of Checklist Item 1.

2.  Checklist Item 2 � OSS and UNE Combinations.

a.  OSS

The FCC has defined checklist item 2 principally as access to UNE Combinations
and access to OSS.  Access to OSS was tested by the ROC.  The ROC OSS test was
designed to evaluate all of Qwest�s OSS, going beyond the minimum levels necessary
to meet the Act�s requirements.  The test�s military-style �test until you pass� approach
ensures that all significant exceptions were tested, modified, and re-tested until the
relevant success criteria were met.  Hewlett-Packard, the pseudo-CLEC, tested Qwest's
OSS, with KPMG Consulting serving as Test Administrator.  The ROC OSS test is
discussed in the ROC OSS Test section of this report.

Qwest�s OSS is a combination of the systems, databases, personnel and
documentation that are integral to pre-ordering, ordering, provisioning, maintenance and
repair, and billing of facilities and services to CLECs.  Qwest�s principal evidence on this
subject comes from the ROC OSS Test.  However, Qwest presented its commercial
performance data for the state of North Dakota and regionally as evidence of how it has
been performing in the actual marketplace over the last four months concerning the
ROC-determined benchmarks for gateway availability, pre-order response times, reject
notifications, firm order confirmations, jeopardy notifications, and center access.

b.  UNE Combinations

UNE Combinations allow CLECs to offer finished services to end-user customers
over combinations of unbundled network elements (UNEs).   Qwest tracks three forms
of UNE Combinations in its performance data: UNE-P (both UNE-P-POTS and UNE-P-
Centrex) as well as Enhanced Extended Loops (EELs).

AT&T suggests that there is insufficient UNE-P activity in North Dakota to draw
definitive conclusions about Qwest�s performance, but states that the performance
reported with respect to that limited amount of UNE-P activity is unsatisfactory.  AT&T
noted that, as of the NDPSC hearing on March 18, 2002, Qwest had missed its OP-5
(new service installed without problems) requirements for UNE-P Centrex for 12
consecutive months; that Qwest had missed its MR-3 maintenance requirements for two
of the recent three months of reported data; and that Qwest�s trouble rate MR-8 for all
UNE products was unsatisfactory in the most recent twelve months.
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(i)  Installation of UNE-P-POTS Without Dispatch

Whether Qwest is meeting its obligations is centered on how it provides and
maintains UNE-P-POTS without the dispatch of a technician, since Qwest installs the
vast majority of all UNE-P-POTS lines without a dispatch.  For UNE-P orders in that
category, Qwest provisioned 100% of its installation commitments in each of the last
four months in an average interval of 3.5 days or less.  Ex. 1 at 74, OP-3 & OP-4.
These results were usually at parity with equivalent retail performance.

(ii)  Installation of UNE-P-POTS With Dispatch

When the provision of UNE-P-POTS within MSAs requires the dispatch of a
technician, during the months of January 2002 through April 2002 Qwest met 100% of
its CLEC installation commitments in 8.7 days or less.  Ex. 1 at 72, OP-3 & OP-4.  For
dispatches outside MSAs, Qwest met 100% of its installation commitments to CLECs in
each of the last four months in 3.0 days or less.  Id. at 73, OP-3 & OP-4.  Irrespective of
the type of technician dispatch, the results were at parity with retail performance.
Additionally, Qwest completed over 83% of new UNE-P-POTS installations without the
CLEC experiencing any trouble.  Id. at 75, OP-5.   This measure was at parity with retail
service.

(iii)  Repair of UNE-P-Pots Lines

The overall trouble report rate for all UNE-P installations in North Dakota was
very low� less than 1.2% for January 2002 through April 2002.  Id. at 81, MR-8.  When
there was a trouble report, Qwest cleared 10 of 11 CLEC out of service reports during
the last four months within 24-hours and 38 of 39 CLEC trouble reports within 48 hours
when no technician dispatch was required to clear trouble. Id., at 80, MR-3, MR-4.  The
mean time to restore UNE-P service was 10 hours or less.  Id., MR-6.  For the months
of January 2002 through April 2002, these measures were usually at parity with retail.

In the repair of UNE-P-POTS lines requiring a technician dispatch, Qwest cleared
100% of out-of-service troubles on time.  Id. at 77-78, MR-3.   The mean time to restore
service to CLECs was 17.25 hours or less and the measures were at parity with retail
service.  Id. at 77-79, MR-3, MR-6.

(iv)  Installation of UNE-P-Centrex Without Dispatch

Qwest installs the majority of its UNE-P Centrex lines without technician
dispatch.  For UNE-P-Centrex orders without a technician dispatch, Qwest met 100% of
its installation commitments in each of the last four months and in an average interval of
under 5 days. Id. at 85, OP-3 & OP-4.   For installations within and outside MSAs with
dispatch of a technician, Qwest met 100% of its CLEC commitments in three of four
months in an average of less than 5 days.  Ex. 1 at 83-84, OP-3 & OP-4.  With the
exception of the one-month, the metrics were at parity with retail service.  Id. at 83-85.
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As noted previously, as of the NDPSC hearing on March 18, 2002, Qwest had
missed its OP-5 (new service installed without problems) requirements for UNE-P
Centrex for 12 consecutive months.  Qwest investigated this issue because Qwest
repair tickets for three months of orders with inward lines.  In �Qwest Corporation�s
January 2002-April 2002 Performance Data for North Dakota� filed May 29, 2002,
Qwest reports it believes the anomaly is caused by coding problems which it is working
to correct.  When the problems are resolved, Qwest anticipates results consistent with
the region-wide results of 83% of such lines installed without trouble.  Ex. 2 at 94, OP-5
& OP-5*.

(v)  Repair of UNE-P-Centrex Lines

The overall trouble rate for CLEC UNE-P-Centrex lines was less than 0.8% each
month January 2002 through April 2002.  Id. at 92, MR-8 & MR-8*.  Although the trouble
rate for retail service was even lower, the Commission finds the trouble rate of less than
1% meets Qwest�s obligations.  When troubles occur, Qwest resolved them at parity
with equivalent retail service.  Irrespective of whether a technician dispatch was
required to clear the trouble, Qwest cleared over 91% of CLEC out-of-service reports
within 24 hours and over 85% of all CLEC trouble reports within 48 hours.  Id. at 88-91,
MR-3, MR-4.  The mean time to restore UNE-P-Centrex service was always less than
16 hours, always at parity with retail.  Id., MW-2 MR-6.

(vi)  Provisioning EELs

CLECs in North Dakota have not ordered Enhanced Extended Links (EELs) from
Qwest. The only performance measurement for EELs set to date by the ROC concerns
the percentage of commitments met (OP-3).  The ROC determined that Qwest should
meet 90% of its OP-3 EEL obligations.  From January 2002 through April 2002, in Zone
1 (where 95% of the EEL activity exists) Qwest improved its EEL installation
performance to 77.42% in January 2002 to 90% in April.  Ex. 2 at 102, OP-3.  The
Commission finds Qwest�s performance acceptable given that this service is still
relatively new and infrequently ordered.

c.  Jeopardy Notification

AT&T notes that Qwest�s jeopardy notification measures (Ex. 1 at 59, PO-8 and
PO-9) show very low volume in North Dakota.  Looking at regional results (Ex. 2 at 67-
70), AT&T notes that, as the NDPSC March 18, 2002 hearing, Qwest fails PO-8B
(interval for sending notice) for loops in four of four months and PO-8D for UNE-P in
four of the last four months.  AT&T states that, given the importance of CLECs being
able to notify their customers if any order date will be missed, this is competitively
significant.
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d.  Flow-Through Rates

Electronic flow-through of an order occurs when an order is submitted by a
customer service representative and accepted into the ILEC�s service order processor
without the need for any manual intervention on the part of the ILEC.  AT&T states that
manual intervention or human intervention can result in order information errors,
improperly rejected orders, or severely restricting the number of CLEC orders
processed in a day.

As of the NDPSC March 18, 2002 hearing, Qwest failed to meet the benchmark
(PO-2B-1) for resale orders submitted through the IMA-GUI interface in four of the last
four months.  Qwest also failed to meet the PO-2B-1 benchmark of 90% in January and
February 2002.  However, the March 2002 performance result was 96% and the April
2002 performance result was 94%.  Ex. 1 at 45.

As of the NDPSC March 18, 2002 hearing, Qwest failed to meet benchmark PU-
2B-2 in three of the last four months.  However, from January 2002 through April 2002,
the performance result has been 100% with the exception of 57% in February 2002.
Ex. 1 at 45.

For LNP orders submitted through the IMA-GUI interface, Qwest failed to meet
benchmark (PO-2B-1) in three of the last four months.  However, in April 2002, the
performance result was 100%.  Ex. 1 at 47.

e.  Billing Systems

(i)  Billing Completion Notification

The FCC has found that, �a BOC must demonstrate that it provides competing
carriers with wholesale bills in a manner that gives competing carriers a meaningful
opportunity to compete.�158  The FCC has also found �that the BOC must demonstrate
that it can produce a readable, auditable and accurate wholesale bill in order to satisfy
its nondiscrimination requirements under checklist item 2.�159  The FCC has recognized
that, �[i]naccurate or untimely wholesale bills can impede a competitive LEC�s ability to
compete in many ways.�160

The FCC described billing completion notices as:

                                           
158 Application of Verizon Pennsylvania Inc., Verizon Long Distance, Verizon Enterprise Solutions,
Verizon Global Networks Inc., and Verizon Select Services Inc. for Authorization To Provide In-Region,
InterLATA Services in Pennsylvania, CC Docket No. 01-138, FCC 01-269 (September 19, 2001) at ¶ 15
[hereinafter �Verizon Pennsylvania 271 Order�].
159 Id, ¶ 22.
160 Id, ¶ 23.
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[Billing Completion Notifiers (BCNs)]BCNs inform competitors that all
provisioning and billing activities necessary to migrate an end user from
one carrier to another are complete and thus the competitor can begin to
bill the customer for service.  Premature, delayed or missing BCNs can
cause competitors to double-bill, fail to bill or lose their customers.161

KPMG Consulting described the impact of Qwest�s failure to remit accurate
wholesale bills as follows:

Issuing bills with incorrect charges will have the following effect on CLECs:

Altering expected operating costs.

By incorrectly charging for a given service, Qwest alters a CLEC�s
expected operating costs and could affect CLEC budgetary planning and
related activities.

Increased resource usage.

Incorrect application of rates and charges on a CLEC�s bills will force a
CLEC to regularly reconcile these bills � identifying and correcting the
incorrect rates and charges.  The necessity of an extensive validation of
each bill will increase CLEC resource utilization, thereby increasing
operating costs.162

The PO-7 Billing Completion Notification Timeliness standard is the percent of
billing completion notices delivered within five business days.163  The standard for the
PO-7 measurement is parity with Qwest�s retail performance.

Qwest�s PO-7 performance results show that, from June 2001 through January
2002, Qwest�s failed to provide billing completion notices to CLECs in North Dakota that
use the IMA-GUI interface as quickly as it does for retail customers.  Ex. 1 at 58.  In
December 2001, Qwest also failed to provide billing completion notices to CLECs in
North Dakota that use the IMA-EDI interface as quickly as it does for retail customers.
Ex. 1 at 58.  Qwest�s recent performance in delivering timely billing completion notices
has been as low as 56.83% for North Dakota CLECs that use the IMA-GUI interface,
however, performance for January 2002 through April 2002 has been at least 95%.   In
December 2001, Qwest�s performance in delivering timely billing completion notices
was 53.09% for North Dakota CLECs that use the IMA-EDI interface, however,
performance from June 2001 through November 2001 was at least 95%.  Ex. 1 at 58.

AT&T finds that Qwest has serious problems with the completeness, accuracy
and timeliness of its billing records in North Dakota, especially when, in contrast to the

                                           
161 Id, ¶ 43.
162 Observation 3076, Initial Date: December 27, 2001.
163 Qwest Service Performance Indicator Definitions (PID), ROC 271 Working PID Version 4.0, October
22, 2001, p. 19.
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ROC performance indicator definition which measures the percent of notices delivered
within five business days, the FCC found performance that delivers 95% of the billing
completion notices by noon of the day following order completion in its billing systems
as �a reasonable and appropriate measure of whether Bell Atlantic provides timely
notification that a service order has been recorded as complete in Bell Atlantic�s billing
systems.�164

(ii)  Billing Timeliness

In the months of May 2001 through April 2002 Qwest provided CLECs with timely
access to usage records and delivered over 97% of all bills within the requisite 10-day
period.  Ex. 1 at 68-69, BI-1A, BI-1B, and BI-2.

(iii)  Bill Accuracy

In the months of May 2001 through November 2001, Qwest�s performance
shows that the bills it sends to CLECs were not as accurate as the bills it sends to
similarly situated retail customers.  Since January, however, Qwest provided over 99%
billing accuracy, which was at parity with retail results.  Ex. 1 at 70, BI-3A.

f.  Conclusion

Given that Qwest is substantially meeting or exceeding the standards contained
in the ROC PIDs, the Commission finds that Qwest satisfies the requirements of
checklist item 2.

3.  Checklist Item 3 � Access to Poles, Ducts, Conduits and Rights of Way.

The ROC has not adopted any performance measures for this checklist item.
The Commission previously recommended that Qwest is in compliance with checklist
item 3.

4.  Checklist Item 4 � Unbundled Loops.

a.   Analog Voice Loops

(i)  Installation of Unbundled Analog Loops

AT&T noted that, as of the NDPSC March 18, 2002 hearing, Qwest had failed to
meet the ROC�s 90% installation commitments met benchmark standard in two of the

                                           
164 Application by Bell Atlantic New York for Authorization Under Section 271 of the Communications Act
to Provide In-Region, InterLATA Service in the State of New York, CC Docket No. 99-295, Memorandum
Opinion and Order, FCC 99-404, released December 22, 1999, (�BANY Order�), ¶ 189.
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last four months of reported data, specifically November and December 2001.
However, from January 2002 through April 2002, Qwest met over 98% of its
commitments in each month.  Ex. 1 at 96, OP-3.

AT&T noted that, as of the NDPSC March 18, 2002 hearing, Qwest had failed to
meet the ROC�s six-day average installation interval benchmark standard in two of the
last four months of reported data, specifically November and December 2001.
However, from January 2002 through April 2002, Qwest met the average installation
interval for CLEC loops below the ROC�s 6-day benchmark.  Id., OP-4.

AT&T noted that, as of the NDPSC March 18, 2002 hearing, when Qwest does
miss an installation commitment for unbundled analog loops, Qwest does not eventually
install that loop as quickly for CLECs as for similarly situated retail customers (OP-6A).
Again, this observation was found for November and December 2001 reported data and
for January 2002 through April 2002, Qwest has provided nondiscriminatory treatment
for CLECs for under this measure.

AT&T also noted that, for the same months of November and December 2001,
Qwest�s number of delayed days for non-facility reasons was significantly greater that
delay days for facility reasons and loop conditioning in rural areas.  The reported
performance data for January 2002 through April 2002 indicates Qwest has corrected
its performance in this area.

In addition, Qwest installed 97% of new loops without a CLEC filing a trouble
report in the months of January 2002 through April 2002.  Those results exceeded
Qwest�s retail performance.  Id. at 97, OP-5.

(ii)  Repair of Unbundled Analog Loops

The overall trouble rate for Qwest Analog loops was less than 1.0% in January
2002 through April 2002.  In each month the trouble rate for CLEC loops was at parity
with the trouble rate for Qwest�s retail analog loops.  Id. at 100, MR-8.   When repairs
were needed, Qwest cleared over 96% of out-of-service troubles within 24 hours.  Id. at
99, MR-3.  Qwest also cleared 100% of all CLEC trouble reports within 48 hours.  Id.,
MR-4.  This performance was at parity with Qwest�s retail service.  Similarly, the mean
time to restore service to CLECs was always below ten hours and at parity with retail
service.  Id., MR-6.

b.  Coordinated Cutovers Completed on Time

Since Qwest opened a center in Omaha in March 2001 to manage coordinated
cuts across Qwest�s 14-state region, Qwest�s performance has exceeded the ROC 95%
benchmark.  Qwest timely provisioned analog loops 100% of the time for the months
January 2002 through April 2002.  Ex. 1 at 130, OP-13A.  For all other loops, Qwest
also installed 100% of such loops on time. Id.
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c.  Non-Loaded (2-Wire) Loops

(i)  Installation of 2-wire non-loaded unbundled loops

In each of the last four months, Qwest installed over 96% of such loops on time
surpassing the ROC�s 90% benchmark.  Id. at 101, OP-3.  Qwest provisioned these
loops in short intervals, averaging less than the six-day benchmark in each month. Id.,
OP-4

(ii)  Repair of 2 wire non-loaded unbundled loops

Over the last four months, the trouble rate for such CLEC loops was always 0.3%
or less, and always at parity with that experienced by Qwest�s retail customers.  Ex. 1 at
105 MR-8. Qwest cleared 100% of CLEC of out of service reports within 24 hours.  Id.
at 104, MR-3.  Similarly, Qwest cleared 100% of all trouble reports within 48 hours.  Id.,
MR-4.

(iii)  Conditioning Loops

In September 2001, Qwest began reporting how well it conditioned loops, which
is sometimes necessary to create 2-wire non-loaded loops.  Region-wide in Zone 1,
Qwest conditioned about 90% of its loops within the standard 15-day interval, and at an
average interval of approximately 5 days.  Ex. 2 at 166, OP-3 & OP-4.  In Zone 2,
Qwest conditioned up to 89% of such loops in an average interval under 10 days. Id.
This performance was consistently around the ROC�s 90% benchmark and exceeded
the 16.5-day interval benchmark.

d.  ISDN Capable Loops

(i)  Installation of ISDN capable loops

Qwest receives very few requests for installation of ISDN capable loops in North
Dakota.  Therefore, the Commission will review Qwest�s performance in providing such
loops throughout its region.  In each of the last four months, Qwest met over 95% of its
installation commitments in Zone 1, and over 93% of its commitments in Zone 2.  Ex. 2
at 142-143, OP-3. This was at parity with comparable retail performance. In both Zones,
the average installation interval for CLEC loops continued to be significantly shorter for
CLECs than for retail customers.  Id., OP-4.  When installations were delayed past the
due date, CLEC customers received ISDN loops at parity with that provided to retail
customers.  Id., OP-6A, OP-6B.  Qwest�s installations for CLECs have been of a
consistently high quality, with over 90% of such loops not experiencing new installation
trouble.  Id. at 144, OP-5 & OP-5.
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(ii)  Repair of ISDN capable loops

The CLEC trouble rate in each of the months from January 2002 through April
2002 was less than 1.4%.  This trouble rate was consistently at parity with retail
troubles.  Id. at 149, MR-8.  Qwest performs timely and reliable repair of ISDN capable
loops for CLECs in the limited instances when repairs were needed.  In each of the last
four months, Qwest cleared at least 98% of out of service troubles within 24-hours in
Zone 1 and 100% of such troubles in Zone 2.  Id. at 146-147, MR-3.  Qwest also
cleared 100% of all CLEC trouble reports within 48-hours every month in both zones.
Id., MR-4.  The mean time to restore CLEC service was four hours or less in each
month, which was consistently at parity with retail in both zones.  Id., MR-6.

e.  DS-1 Capable Loops

(i)  Installation of DS-1 Capable Loops

As little demand existed for DS-1 capable loops in North Dakota, the NDPSC will
consider Qwest�s regional performance in providing DS-1 capable loops.  Qwest met at
least 84% of such installation commitments in Zone 1 during the last four months.  Ex. 2
at 135, OP-3.  In Zone 2, Qwest met 72% or more of its commitments in each of the four
months.  Id. at 136, OP-3.  In both zones, installations were usually provided at parity.
Id. at 135-136, OP-3.  Moreover, in both zones CLECs experienced a substantially
shorter average installation interval for DS-1 loops than did Qwest retail customers.  Id.,
OP-4.  Similarly, when delays in provisioning occurred, in both zones the average delay
CLECs experienced was consistently shorter than that experienced by retail customers.
Id., OP-6A & OP-6B.  In each month, new installation quality showed that over 92% of
these complex circuits were provisioned without trouble and at parity with retail.  Id. at
137, OP-5 & OP-5*.

(ii)  Repair of DS-1 Capable Loops

The CLEC trouble rate for DS-1 loops was less than 4% in each of the last four
months.  Although the trouble rate for CLECs exceeded that for Qwest�s retail
customers, the margin of difference was slight and decreasing.  Id. at 141, MR-8.
Qwest consistently cleared in excess of 71% of trouble within four hours in both Zone 1
and Zone 2.  Id. at 139-140, MR-5.  This service has usually been at parity with retail.
Moreover, in three of the four months in Zone 1 and all four months in Zone 2, the mean
time to restore has been less than the four-hour restoration objective.  Id., MR-6.
Although the mean time to restore DS-1 loops was sometimes not provided at parity,
the difference in restoration was usually an hour or less.
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f.  ADSL Qualified Loops

(i)  Installation of ADSL Qualified Loops

Qwest has provisioned a fair number of ADSL qualified loops in North Dakota.
For the months of January 2002 through April 2002, Qwest met 100% of its CLEC
installation commitments.  Ex. 1 at 121, OP-3.  This was well above the 90%
benchmark.  Id.  Qwest also consistently met the six-day installation interval benchmark.
Id., OP-4.  Only 1 of 49 ADSL loop installations had trouble over the last four months.
Id. at 122, OP-5 & OP-5*.

(ii)  Repair of ADSL Qualified Loops

Over the last four months, the average trouble rate for such CLEC loops was
2.4% or less, which was always at parity for comparable retail loops.  Id. at 124, MR-8.
Qwest cleared 100% of all CLEC troubles on time.  Id. at 123, MR-3 & MR-4.

g.  Line Sharing

(i)  Installation of Line Sharing

No CLEC has yet ordered a shared loop in North Dakota.  Region-wide, Qwest
met over 99% of its installation commitments in each month from January 2002 though
April 2002.  Ex. 2 at 169, OP-3.  Qwest�s performance was above the ROC 95%
benchmark in all four months.  Qwest�s performance for the installation interval, which
ranged from 3.00 to 3.14 days, was better than the ROC�s 3.3-day benchmark.  Id., OP-
4.  Over 97% of such lines were installed without trouble.  Id. at 170, OP-5.

(ii)  Repair of Line-Shared Loops

Over the last four months, the overall trouble rate for shared links was less than
2% and once reported troubles with �no trouble found� are excluded, always at parity
with equivalent retail service.  Ex 2 at 179, MR-8 & MR-8*.  When trouble occurred,
virtually all of nondispatched out-of-service troubles were cleared within 24 hours, and
more than 92% of all troubles cleared within 48 hours.  Id. at 177, MR-3 & MR-4.  The
mean time to restore these services was consistently less than 30 hours.  Id. at 173,
175 & 177, MR-6.  Nonetheless, the troubles cleared in 48 hours, and the mean time to
restore was often outside of parity.  As Qwest explained, line sharing is a unique
service, as both voice and data are on the same circuit.  As such, Qwest expects to
receive a higher percentage of trouble reports for line sharing than for POTS alone, and
many of these troubles are for other than an out-of-service situation.  Over the four
months, about 20% of the reported line-sharing troubles were for an out-of-service
situation.  For the retail comparable, however (which is an aggregate of residential and
business POTS) over 50% of the troubles were out-of-service situations.  Since out-of-
service situations have a higher priority in the repair queue, a higher percentage of retail
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orders have a higher priority.   Although Qwest cleared over 92% of such troubles each
month, it has demonstrated why it cleared less troubles on line sharing than on Qwest
retail.

h.  Other Types of Unbundled Loops

In January 2002 through April 2002, North Dakota CLECs did not order virtually
any unbundled nonloaded (4 wire) loops, DS1 capable loops or DS3 or higher capable
loops.  Qwest�s regional performance, however, demonstrates that it stands ready to
provision and repair such loops on a nondiscriminatory basis if and when CLECs order
them.

Qwest�s performance shows that Qwest is consistently meeting its unbundled
loop obligations to CLECs in North Dakota. The Commission is satisfied that Qwest
meets the requirements of checklist item 4.

5.  Checklist Item 5 � Unbundled Transport.

As Qwest had virtually no demand for unbundled transport in North Dakota from
January 2002 through April 2002, the NDPSC considered Qwest�s regional performance
data for checklist item 5.

a.  Provision of DS-1 Dedicated Transport

In both Zones 1 and 2, Qwest met over 94% of its CLEC installation
commitments, with an average interval of about nine days.  Ex. 2 at 187-188, OP-3 &
OP-4.  This performance was usually at parity with retail performance.  In the few
circumstances when delays occurred, they were always at parity with retail.  Id., OP-6A
& 6B.  In every month, Qwest installed over 96% of such UDIT facilities without CLECs
filing a trouble report.  Id. at 189, OP-5.

b.  Repair of DS-1 Dedicated Transport

The overall trouble rate for DS1 UDIT was less than 2% each month.  Id. at 193,
MR-8.  In Zones 1 and 2, Qwest cleared CLEC troubles a high percentage of the time in
four hours and in a manner comparable to its retail performance.  Id. at 191-192, MR-5.
Similarly, the mean time to restore these circuits was always two hours or less, and
consistently at parity with retail service in both zones.  Id., MR-6.

c.  Provision of DS-3 Dedicated Transport

As to UDITs above DS-1 levels, Qwest met 100% of its commitments in both
Zones 1 and 2 in virtually every month from January 2002 to April 2002.  Id. at 194-195,
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OP-3.  These facilities were installed at parity with retail performance in average
intervals that were also at parity with retail every month.  Id., OP-4.  More than 87.5% of
such circuits were delivered without trouble in each month.  Id. at 196, OP-5 & OP-5*.

d.  DS-3 UDIT Repairs

The CLEC trouble rate for DS-3 UDIT was 2% or smaller in each of the last four
months. Id. at 200, MR-8.  During that time, Qwest usually cleared at least 78% of
troubles in Zone 1 and 100% of troubles in Zone 2 within four hours.  Id. at 198-199,
MR-5.  The mean time to restore was two hours or less and was always at parity with
retail.  Id., MR-6.

The Commission concludes that Qwest meets the requirements of checklist item
5 for unbundled transport.

6.  Checklist Item 6 � Unbundled Switching.

The ROC did not adopt any performance measures for stand-alone unbundled
switching because there is no demand for it.  Instead, the ROC captured unbundled
switching as part of the UNE-P combinations. As stated above, the Commission finds
that Qwest meets its performance obligations as to UNE-P.  Qwest�s UNE-P
performance establishes that Qwest can provide unbundled switching to CLECs upon
request.

7.  Checklist Item 7 � 911/E911, Directory Assistance & Operator Services.

a.  911/E911 Services

Qwest measures 911 services in two ways.  First, it measures the amount of
�Time to Update Databases.�  This measurement is �parity-by-design� because Qwest's
E911 database does not distinguish between updates for Qwest or CLECs.  In each of
the last four months, Qwest�s E911 database was updated in less than two hours.  Ex. 1
at 154, DB-1A.  Second, Qwest installs trunks to carry 911 traffic.  Throughout the
region, Qwest had little data to report for 911/E911 trunk installations over the last four
months.  Nonetheless, Qwest generally provided 100% of these circuits on time.  Ex. 2
at 206, OP-3.  Installation quality on E911 circuits was excellent.  In each of the last four
months, Qwest installed 100% of 911 circuits without the CLECs issuing a trouble
report.  Id. at 207, OP5.

The trouble rate on CLEC trunks in North Dakota over the last four months was
0.0%.  Ex. 1 at 159, MR-8.  Regionally when repairs were needed, Qwest cleared 100%
of the reported troubles in 4 hours in both Zones 1 and 2.  Ex. 2 at 210-211, MR-5.
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Service was always restored at parity and in an average of less than 4 hours in both
Zone 1 and Zone 2.  Id., MR-6.

b.  Directory Assistance and Operator Services

The only PIDs for operator services and directory assistance measure the speed
of answering.  These are �parity by design� measures because the persons answering
calls do not know whether the caller is a Qwest or CLEC customer.  For the last four
months, the speed of answer for directory assistance and operator service calls
consistently averaged eight and 10 seconds.  Ex. 1 at 160, DA-1, OS-1.

Qwest is providing 911, E911, operator services, and directory assistance to
competitors on a nondiscriminatory basis.  The Commission finds that Qwest meets the
requirements of checklist item 7.

8.  Checklist Item 8 � White Pages Directory Listings.

The only PIDs for white pages directory listings are �parity by design� because
Qwest processes CLEC end user listings with the same or similar systems, databases,
methods, procedures and personnel used by Qwest for its own retail end user listings.
In each of the last four months, Qwest completed electronically processed updates to
the directory listings database in an average of 0.11 seconds or less, with an accuracy
rate of over 90%.  Id. at 161, DB-1 C-1, DB-2 C-1.

Qwest is providing white pages listings for CLEC customers with the same
accuracy and reliability that it provides for its own customers.  The Commission
concludes that Qwest satisfies checklist item 8.

9.  Checklist Item 9 � Number Administration.

The ROC PIDs track how well Qwest loads CLECs NXX prefixes into its
switches.  In each of the last four months, Qwest loaded and tested 100% of CLEC NXX
codes prior to the LERG effective date. Ex. 2 at 215, NP-1A.  The percentage of NXX
code activations delayed for facility reasons was 0.0% each month. Id., NP-1B.

Qwest provides performance to CLECs at or above ROC standards on the ROC
PID that concerns NXX code activation.  The Commission concludes that Qwest
complies with checklist item 9.

10.  Checklist Item 10 � Call-Related Databases and Associated Signaling.

Qwest offers CLECs access to, and routing over, its call-related databases and
associated signaling in the same manner that Qwest accesses those services.  Qwest
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uses a queuing and routing system that treats all carriers alike.   The sole ROC
performance measure concerning this checklist item is DB-1B, which evaluates the time
to update the line identification database (�LIDB�).  This is a parity-by-design measure.
The aggregate Qwest and CLEC result under that measurement has consistently been
less than 8.0 seconds.  Ex. 1 at 163, DB-1B.

Qwest provides performance to CLECs at or above ROC standards on this ROC
PID.  The Commission finds that that Qwest satisfies checklist item 10.

11.  Number Portability.

Number portability requires Qwest to set a �trigger� before the scheduled sort
time or frame due time.  In each of the last four months, Qwest set 99% of LNP triggers
prior to the scheduled start time for coordinated loop cutovers, exceeding the ROC�s
95% benchmark.  During the same period, Qwest set over 99% of LSA triggers prior to
the scheduled start time for LNP orders not requiring loop coordination, again beating
the 95% benchmark.  Id. at 164, OP-8B & OP-8C.

Beginning in October, Qwest also began reporting the percentage of ported
numbers that are disconnected before the CLEC completes its side of the number
porting.  The ROC requires that Qwest provide at least 98.25% of all ported numbers
without an associated disconnect.  Over the last four months 100% of all numbers were
ported without an associated disconnect.  Id., OP-17.

Qwest is providing performance to CLECs at or above ROC standards on both of
the ROC PIDs that concern number portability.  The Commission finds that Qwest is in
compliance with checklist item 11.

12.  Checklist Item 12 � Local Dialing Parity.

The ROC has not adopted any performance measures for this checklist item.
The Commission reaffirms that Qwest is in compliance with checklist item 12.

13.  Checklist Item 13 � Reciprocal Compensation.

The ROC PIDs measure the accuracy and completeness of reciprocal
compensation bills.  Qwest�s bills for reciprocal compensation have been both accurate
and complete.  Since February, Qwest�s bills have been accurate and complete 100%
of the time.  Ex. 1 at 166, BI-3B & BI-4B.

Qwest provides performance to CLECs at or above ROC standards on both of
the ROC PIDs that concern reciprocal compensation.  The Commission finds that
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Qwest complies with checklist item 13 by accurately tracking and billing reciprocal
compensation with CLECs.

14.  Checklist Item 14 � Resale.

The PIDs for resale measure performance for 12 products:  residential lines,
business lines, Centrex, Centrex 21, PBX, Basic ISDN, Qwest DSL, Primary ISDN,
DS0, DS1, DS3 and higher, and Frame Relay.  Due to the small volumes for some of
these services, the focus of our review is on residential POTS, business POTS and
Centrex 21 services.  AT&T noted that no charts for designed products for resale were
produced by Qwest because there is little activity in North Dakota.  AT&T recommended
that the NDPSC request more information regarding resold design services before
issuing a final decision on checklist item 14.

a.  Provisioning Resold Residential, Business and Centrex 21 Services Without
Dispatch

Qwest provides a vast percentage of all resold orders without requiring a
technician dispatch.  AT&T noted that, as of the NDPSC March 18, 2002 hearing,
Qwest had failed to provide adequate performance in two of four months of reported
data (November and December 2001) for residential resale orders not requiring a
technician dispatch.  However, for the four months of January 2002 through April 2002,
Qwest has met over 97.6% of its CLEC installation commitments residential POTS
without a dispatch each month in an average of 2.9 days or less (Ex. 1 at 169, OP-3 &
OP-4)

For the four months of January 2002 through April 2002 Qwest also performed
as follows: for business POTS without a dispatch Qwest met 100% of its CLEC
installation commitments each month in an average of 2.8 days or less (Id. at 180, OP-3
& OP-4); and for Centrex 21 without a dispatch, Qwest met 100% of its CLEC
installation commitments each month in an average of 5 days or less.  Id. at 201-202,
OP-3 & OP-4.   Qwest�s performance was at parity with retail performance.

b.  Provisioning Resold Residential, Business and Centrex 21 Services That
Require Dispatch

For dispatches within MSAs for residential POTS, Qwest met 91% or more of its
CLEC installation commitments each month in an average of 3.9 days or less (Id. at
167, OP-3 & OP-4); for business POTS Qwest met all but one of its CLEC installation
commitments during the four months in an average of 4.75 days or less (Id. at 178, OP-
3 & OP-4); and for Centrex 21 Qwest met all but one of its CLEC installation
commitments in an average of 11.0 days or less (Id. at 200, OP-3 & OP-4).  Qwest�s
performance was consistently at parity with retail performance.  As to dispatches
outside of MSAs, Qwest missed only one of its commitments over the last four months.
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Id. at 168, 179, & 201, OP-3 & OP-4.  In each month from January 2002 through April
2002, with one exception, these installation commitments met were statistically equal to
equivalent retail service as were the average installation intervals.

c.  Repairing Resold Residential, Business and Centrex 21 Services

In each of the last four months, the overall trouble rate for resold CLEC lines has
been small: 1.0% for residential POTS (Id. at 176, MR-8); 1.4% or less for business
POTS (Id. at 187, MR-8); and less than 0.4% for Centrex 21 (Id. at 209, MR-8).  These
results were usually at parity with retail service.

There are nine primary repair measurements per type of resold service.  For
resold residential POTS service in each of the last four months, with the exception of
March 2002 (50%), Qwest cleared at least 75% of all out-of-service situations in 24-
hours and all nine metrics were usually at parity with retail service.  Id. at 172-175, MR-
3, MR-4 & MR-6.  For resold business POTS service in each of the last four months,
Qwest cleared 100% of all out of service situations in 24-hours and all nine metrics were
consistently at parity with retail service.  Id. at 183-186, MR-3, MR-4 & MR-6.  Finally,
for resold Centrex 21 service, Qwest cleared the only out of service situation in 24 hours
and all the metrics were at parity with retail service.  Ex. 2 at 205-208, MR-3, MR-4 &
MR-6.  Qwest met or exceeded performance expectations for all 27 key repair metrics
around the three key resold products.

Qwest�s performance results for January 2002 through April 2002 show that
Qwest continues to provision, maintain and repair resold services in substantially the
same time and manner (i.e., at parity) with the provision, maintenance and repair of
services Qwest provides to retail customers.  Given the positive performance results,
the Commission finds Qwest satisfies checklist item 14.

C.  Conclusion

The Commission recommends approval of Qwest�s 271 application based on
Qwest�s most recent commercial performance.

PUBLIC SERVICE COMMISSION

______________________ ______________________ ______________________
Anthony T. Clark Susan E. Wefald Leo M. Reinbold
Commissioner President Commissioner


